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AGENDA

l. Call to Order
a. Call of Roll and Determination of a Quorum

. Public Comment

Because of time considerations, the period for public comment by each speaker may be limited, and speakers

are urged to avoid repetition of comments made by previous speakers.

I1. Review and Approval of Summary of June 22, 2012, Meeting*

IV. Indigent Defense Data Dictionary Revision and Data Collection Update*
V. Reclaiming Justice — 6™ Amendment Center Report on Indignet Defense in Rural Nevada*
VI. Draft 6" Amendment Center Consensus Document*

VII. Future of the Nevada State Public Defender’s Office*

VIII. Flat Fee Contracts in Rural Nevada*

Supreme Court Building ¢ 201 South Carson Street, Suite 250 ¢ Carson City, Nevada 89701 ¢ (775) 684-1700 - Fax (775) 684-1723

Regional Justice Center ¢ 200 Lewis Avenue, 17" floor ¢ Las Vegas, Nevada 89101

IDC
03/22/2013

1/124



IDC Agenda
March 22, 2013
Page 2

IX. Review of Model Plans for the Provision of Appointed Counsel*
X. Development of Caseload Standards™

X1.  Future of the Indigent Defense Commission*

XIl.  Next Meeting Date and Location*

X1, Public Comment
Because of time considerations, the period for public comment by each speaker may be limited, and speakers
are urged to avoid repetition of comments made by previous speakers.

XIV. Adjournment

e Action items are noted by an asterisk (*) and typically include review, approval, denial, and/or postponement
of specific items. Certain items may be referred to a subcommittee for additional review and action.

e Agenda items may be taken out of order at the discretion of the Chair in order to accommodate persons
appearing before the Committee and/or to aid in the time efficiency of the meeting.

o If members of the public participate in the meeting, they must identify themselves when requested. Public
comment is welcomed by the Commission but may be limited at the discretion of the Chair.

e The Committee is pleased to provide reasonable accommodations for members of the public who are disabled
and require special arrangements or assistance at the meeting. If assistance is required, please notify
Committee staff by phone or by email no later than two working days prior to the meeting, as follows: John
McCormick, 775-684-9813 - email: jmccormick@nvcourts.nv.gov

e  This meeting is exempt from the Nevada Open Meeting Law (NRS 241.030(4)(a)).

e At the discretion of the Chair, topics related to the administration of justice, judicial personnel, and judicial
matters that are of a confidential nature may be closed to the public.

Notice of this meeting was posted in the following locations: Nevada Supreme Court Website:
www.nevadajudiciary.us; Carson City: Supreme Court Building, Administrative Office of the
Courts, 201 South Carson Street; Las Vegas: Regional Justice Center, 200 Lewis Avenue, 17" Floor.
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ROBIN SWEET
Director and

Supreme Court of Nevada
ADMINISTRATIVE OFFICE OF THE COURTS

State Court Administrator

MEETING SUMMARY
Prepared by Erin Miller

INDIGENT DEFENSE COMMISSION (IDC)
Friday, June 22, 2012
Videoconference*
Regional Justice Center, 17t Floor, Room B, Las Vegas
Supreme Court Building, Library Room 104/105, Carson City
2" Judicial District Courthouse, Room 220B, Reno

10:00 a.m.
Attendees
Chief Justice Michael A. Cherry, Chairman Phil Kohn
Judge Max Bunch John Lambrose
Judge Kevin Higgins Jim Lester
Judge Scott Pearson Jennifer Lunt
Judge Jerome Polaha Kay Lyon
Judge Jack Schroeder John Petty
Robert Bell Katrina Rogers
John Berkich Jim Shirley
Jeremy Bosler Charles Swift
David Carroll Steve Tuttle
Al Casteneda Jeff Wells
Drew Christensen
Diane Crow AQOC Staff
Joni Eastley Stephanie Heying
Paul Elcano Hans Jessup
Richard Gammick John McCormick
John Helzer Erin Miller

Stephanie Heinz
Cassandra Jackson

1. Call to Order

Robin Sweet

a) Call of Roll and Determination of a Quorum

SCOTT SOSEBEE
Deputy Director
Information Technology

VERISE V. CAMPBELL
Deputy Director
Foreclosure Mediation

Chairman Cherry called the meeting to order and asked everyone to introduce themselves.
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II. Public Comment

There was no public comment.

III. Approval of Minutes of March 19, 2012. Meeting

The summary of the March 19, 2012, meeting was approved as published.

IV. Reactivation of the Death Penalty Resource Center

Chief Justice Cherry asked the Indigent Defense Commission (IDC) if there was interest in pursuing a
Death Penalty Resource Center with the Nevada Legislature. Mr. John Lambrose stated as long as there
was a death penalty, there should be a resource center, but he did not know how it would be funded. Mr.
David Carroll stated that most states, if they have a resource center, have resource centers as part of the
state public defender’s system. There have been very few, if any, reactivated Death Penalty Resource
Centers that Mr. Carroll was aware of, but he stated a resource center was needed.

Ms. Diane Crow stated that, for the 2013 Legislative session, there were too many other issues so she
would be unable to legislative for a resource center, but she supported having it under the Federal Public
Defender’s Office. Mr. Phil Kohn stated that people needed the support of a resource center. Mr.
Jeremy Bosler stated the Washoe County Public Defender’s Office would support a resource center, but
he needed to know more details to know what Washoe County could do. Mr. Bosler noted a benefit to
having a Death Penalty Resource Center would be that it could provide regular training on capital cases.
Chief Justice Cherry deferred the reactivation of the Death Penalty Resource Center to the next meeting
in order to obtain more information.

V. Indigent Defense Oversight Commission

Mr. Lambrose stated Ms. Franny Forsman wanted to remind the IDC that, a few years ago when the first
recommendations were made, the Court approved a continuing indigent defense commission that would
oversee indigent defense in the state. The members of the commission would include members of the
defense bar, members of the Nevada Legislature, County Commissioners and Managers, and an ex-
officio justice or judge from a major metropolitan area. Ms. Crow stated she was asked to pull the
request from the 2009 Legislative Session, so it never made it to the Legislative Committee.

Mr. Jeff Wells stated there were issues in the 2009 bill request with the Indigent Defense Oversight
Commission having primary oversight and rule making authority during the indigent defense. Mr. Wells
stated that, in his opinion, the Supreme Court would have primary oversight of the practice of law. The
2009 request also stated the Oversight Commission would set up performance standards, but the
Supreme Court had already set those up. Mr. Wells noted Clark County does not object to an Indigent
Defense Oversight Commission, but the Commission needs to remain an advisory commission and not
have unelected people spending money out of the Legislature or local governments.

Mr. Bosler stated he would be happy to work with Mr. Wells to draft legislation to present to the 2013
Legislature to address the concerns. Mr. Lambrose suggested including Mr. John Berkich and Ms. Joni
Eastley in the discussion about drafted legislation.

Chief Justice Cherry asked that Mr. Bosler, Mr. Wells, Mr. Berkich, and Ms. Eastley meet and work on
legislation for an Indigent Defense Oversight Commission.
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VI. Reno Justice Court Mandatory Status Conference Program

Judge Pearson gave an overview of the Reno Justice Court Mandatory Status Conference (MSC)
Program and stated there needed to accurate means of measuring the performance of the new
procedures. Reno Justice Court was finding ways to ensure the delivery of the police and lab reports
could be expedited to the District Attorney’s (DA’s) Office, who could then provide that information in
a timely manner to the Public Defender’s Office, who could convey the information to their client. Judge
Pearson noted meetings were still being held to find ways to improve the quality of justice and remove
any inefficiencies in the delivery of information.

Chief Justice Cherry asked if all the Justices of the Peace at Reno Justice Court were involved in the
MSC Program. Judge Pearson stated the entire Reno Justice Court had approved and adopted the new
procedures and the MSC Program. Judge Pearson noted the MSC Program occurred 20 years ago in
Douglas County. Reno Justice Court, Sparks Justice Court, and Incline Justice Court had a version of the
MSC Program for misdemeanors for pre-trial for over 10 years.

Judge Pearson stated the MSC Program became effective Mid-August of 2011. There was immediate
impact with the subpoena numbers the DA’s Office had to issue, compared with other years. There was
no change regarding the resolution of cases, but the meetings between the defense counsel and the
defendant were occurring much sooner, so the victims, witnesses, and police officers were not
needlessly standing around while the attorneys discussed the case.

Mr. John Helzer stated concerns expressed regarding Early Case Resolution (ECR) might have some
application to the MSC Program, and he needed time to look over those concerns along with the MSC
Program. Mr. Helzer stated one thing the DA’s Office is actively engaged in, even without ECR or the
MSC Program, is a strong effort with law enforcement to have more complete reports sent. There has
been a progressive stance taken by the DA’s Office to address the problem of incomplete reports. Mr.
Helzer thought the MSC Program and ECR needed to stay at the local level.

Mr. Robert Bell stated some sort of early case resolution program would be a good thing and save time
and money, and the private attorneys he has dealt with were also for some sort of program, whether it be
ECR or the MSC Program.

Ms. Jennifer Lundt stated the attorneys at the Alternate Public Defender’s Office liked the MSC
Program because it got them involved with the clients much quicker and gave them access to offers in an
expedited manner. Ms. Lundt stated she supported any system that would help expedite cases through
the criminal justice system and protect the rights of clients. In her opinion, the MSC Program does that.

Mr. Bosler stated the Washoe County DA’s Office had initiated an E-Discovery process that improved
the system. He stated there were concerns with the ECR program and discovery and meaningful advice.
Mr. Bosler noted the MSC Program had alleviated those concerns because of the E-filing and E-
Discovery processes. He noted the biggest benefit with the MSC Program, compared to ECR, was the
fact that a bail hearing could be set one day after the initial MSC hearing, and there could be a separate
hearing on bail not connected to negotiations. Mr. Bosler stated, in the abscense of ECR direct filing, the
MSC Program has taken its place and is more successful in some sense and more consistent with ADKT
411 and the Model Plan.

Mr. Kohn stated his concern was the thought of getting around a Public Defender when a county is over
100,000 people in population. There were three important cases that occurred that recognized that the
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judicial system was not a system of trials, but a system of pleas, and attorneys have to effective at the
time of plea and sentencing. Mr. Kohn stated he supported the MSC Program, but he could not support
anything that goes around the Public Defender.

Ms. Katrina Rogers stated she agreed with Mr. Kohn. The MSC Program was program, providing it
stays in line with Constitutional standards as it moves forward, the ACLU could support.

Mr. Lambrose stated the MSC Program started in Reno Justice Court should be a template that the rest
of the state should follow.

VII. ABA Resolution 101B Re: Discovery

Chief Justice Cherry deferred discussion of ABA Resolution 101B to the next meeting.

VIII. Washoe County ECR Update

Mr. John Berkich stated that the Second Judicial District Court issued an order that an ECR program be
instituted in Washoe County. It would be a direct filing program. Mr. Berkich stated the Washoe County
Commission would be approached on June 12, 2012, seeking their approval of a contract with Washoe
Legal Services (WLS) for an ECR pilot project to commence July 1, 2012, and end in December of
2012. The Washoe County Manager’s office stated they also supported the MSC Program and hoped the
ECR program and the MSC Program could work together in some way.

Mr. Kohn asked Mr. Berkich which program would cost Washoe County more. Mr. Berkich stated the
estimated cost would be $60,000 for the 6 month pilot program.

Mr. Berkich stated the decision was made, when the first pilot program was started in August of 2011, to
contract with WLS because the Public Defender’s Office could not support and participate in the
program due to concerns they had with ECR.

Mr. Paul Elcano explained the MSC Program was 14 days slower than ECR. On jail days alone, ECR
would save Washoe County approximately $1.6 million, so there would not be an added layer of cost,
there would be cost savings. The savings include having 1,000 cases for 2 lawyers and using $120 per
day.

Mr. Elcano stated under the MSC Program, the defendants need to be transported to the court, there
needs to a daily calendar, and each lawyer needs to show up for the conference. The ECR program
avoids that since the ECR lawyer makes one trip to the jail to see clients. Under the MSC Program,
defendants are seen with one week. Under ECR, the defendants are seen within 48 hours. If there is an
issue with discovery, the ECR lawyer would not handle the case. Under the MSC Program, different
lawyers cut different deals, so there are administrative difficulties. Under ECR, there would be one
lawyer at each end and there would be a consistent flow of offers.

Mr. Elcano noted the MSC Program and ECR are not mutually exclusive. ECR was designed to handle
two types of cases: court cases being reduced to misdemeanors and people needing drug rehabilitation.
Mr. Elcano stated the MSC Program was designed, from the administrative standpoint, to handle cases
other than the two types of ECR cases. He was not opposed to the MSC Program and noted that ECR
was not designed for all cases. The two types of early case resolution programs were complimentary,
and cases not settled in ECR or not designed for ECR could satisfactorily go through the MSC Program.
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Ms. Rogers asked Mr. Elcano if there was going to be data collection and review of post-conviction
relief after the pilot program ended to see if there were any issues regarding pleas resolved through
ECR. Mr. Elcano stated he did not see any problem with collecting and reviewing that data. He stated
the data collection WLS was concerned with was that not every defendant took the plea. WLS planned
for a 20 percent mutual rejection rate. If, as a matter of course, the offers changed and got much better, it
would be of concern to Mr. Elcano and the ECR lawyer that they may not be receiving full information
or making the best decisions for the client if the offers always get sweeter. The District Attorney and
WLS have determined they are going to track the cases with rejected pleas to see how they are
ultimately resolved to make sure there is no steady pattern where one of the two sides was not living up
to its side of the bargain. The post-conviction data could be easily tracked, although in drug court, there
is no conviction so there would be no post-conviction relief.

Mr. Kohn stated the problem with any early case resolution was that the need for full discovery. He had
concerns with how Mr. Elcano, the District Attorney, and WLS would evaluate the success of ECR.

Mr. Elcano explained that the ECR lawyer would take the plea to the defendant and explain how much
information was had at the juncture of the offer and how good the offer was based on the information
the lawyer had at that time. It would be on a case by case basis: some cases would need more discovery,
and in some cases, based on what the defendant told the lawyer, the deal would be better with less
discovery.

Mr. Lambrose reminded the IDC that when Mr. Elcano and Mr. Richard Gammick came to the IDC with
the ECR proposal in November of 2011, the IDC stated ECR was a local issue and needed to stay within
the Second Judicial District Court, but the IDC felt that the Model Plan would have to be modified if the
Second Judicial District wanted ECR.

Mr. Bosler stated he agreed with Mr. Lambrose. The IDC had a vote that if an ECR program was going
to be constructed with someone other than the Public Defender, it would require a modification of the
Model Plan to be submitted to the IDC and Supreme Court of Nevada. Mr. Bosler stated he did not
believe that had been done, and that needed to be the first order of business if the IDC was to discuss
ECR further.

Mr. Bosler stated he was unaware the ECR program would be for misdemeanor cases. He was told ECR
was only going to be for felony cases. If the ECR program was going to be used for misdemeanor cases,
the IDC should know the Washoe County Public Defender’s Office staffed the jail every day for
misdemeanor cases, so there is no niche of misdemeanor defense the Public Defender’s Office could not
participate in. The Public Defender’s Office also provided representation in Drug Court. Mr. Elcano
reiterated the ECR program was for felony cases reduced to misdemeanors.

Mr. Bosler stated he was troubled by Mr. Elcano’s statement that there would be two lawyers handling
1,000 cases. If there were cases that had repercussions or could result in people going to prison if they
flunked out of Drug Court, one lawyer handling 500 cases was a cause for concern.

Mr. Bosler stated that if the state could provide discovery sufficient to negotiate a case, there was no
reason the Public Defender could not be involved. The Public Defender’s Office had already done an
ECR program in 1997 and improved upon the ECR model with the current MSC Program. Mr. Bosler
noted the need for the ECR pilot program had been removed.
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Mr. Berkich stated Judge Hardy did not order Washoe County to fund the ECR program, he simply
referred back to Washoe County’s original commitment to the contract and funding the ECR pilot
program.

Mr. Elcano stated WLS had hired a competent lawyer who had been a prosecutor and a defense lawyer,
and Mr. Elcano was criminal lawyer for most of his career, so the criminal defense bar was not having
cases stolen from them. Mr. Elcano stated there were private members of the defense bar that supported
ECR. He explained Washoe County came to Mr. Elcano to participate in ECR through WLS, so the
ECR program was not something he had tried to pursue. However, Mr. Elcano noted he believed in the
program and believed it was something Washoe County needed. He hoped WLS and the ECR program
received their chance to execute the pilot program so the data could be collected and analyzed and
everyone could know if the ECR program failed or succeeded.

Chief Justice Cherry stated the MSC Program and ECR program would exist for now and given a
chance, and both programs would be reevaluated and reported on at the next IDC meeting.

IX. Indigent Defense Data Collection Update

Ms. Robin Sweet stated ADS, the software firm that provided the case management system (CMS)
many rural counties used, was contact and they can make changes to track many of the indigent defense
statistics for a reasonable cost. However, changes to track the conflict cases and specialty cases would
be a significant burden and cost because ADS would have to change and rewrite a whole portion of the
CMS. Ms. Sweet recommended for the IDC to proceed with the initial changes that could be done for a
reasonable cost in a reasonable timeframe and recognize that the statistics would be limited, but it would
be more data than is currently being collected.

The Commission agreed with Ms. Sweet’s suggestion.

X. Flat Fee Contracts in Rural Nevada

Chief Justice Cherry stated there were two new judges in Elko County, there would be one new judge in
Churchill County, and there would be one new judge in Pahrump. He stated he did not know how the
new judges would approach flat fee contracts. Chief Justice Cherry asked Mr. John McCormick and Mr.
Lambrose to get together with the rural judges and decide where everyone stands on the subject of flat
fee contracts.

Mr. Lambrose explained that the IDC primarily wanted to review rural flat fee contracts. The flat fee
contracts in Clark County and Washoe County were good flat fee agreements, but they were expensive.
However, the flat fee contracts in the rural counties needed to be reviewed and discussed. Mr. Lambrose
clarified that he did not know that a bad thing was happening in rural Nevada with regards to flat fee
contracts, and he knows there are many people in the rural areas trying to do the best they can under the
circumstances they have, but it is time to get the information and figure out solutions if issues that could
occur with the flat fee contracts were occurring. The issues of flat fee contract in rural Nevada
dovetailed with the issue of case load standards.

Mr. Lambrose suggested having Mr. McCormick get the information regarding the rural flat fee
contracts and data on how many flat fee contract cases were going through the system, and the IDC
could move forward when they have received all the information. Chief Justice Cherry asked Mr.
Lambrose to work with Mr. McCormick to get the information.
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Mr. Jim Shirley asked if Mr. Lambrose was talking about the primary public defender contracts or
conflict contracts. Mr. Lambrose stated he was not talking about counties that had an actual county
employee who was a Public Defender. Mr. Lambrose stated he wanted information on any flat fee
contract, including conflict contracts, that did not have the fail safe clauses the Clark County and
Washoe County had in their contracts.

Mr. Jeff Wells stated that 90 percent of the cost of indigent defense was locally driven, not state driven.
He stated that Clark County pays $11.8 million just for conflict counsel.

Mr. Berkich stated that for the 2012 fiscal year, Washoe County spent around $11 million for indigent
defense plus $600,000 for Mr. Bell’s tertiary conflict program.

Mr. Bell stated he was glad to hear there was a distinction being made between rural flat fee contracts
and the urban flat fee contracts because they were different.

Mr. Shirley stated that in Pershing County, there was a flat fee contract for conflict counsel. Historically,
the conflict counsel earned far above what the statutory rate would be because Pershing County did not
have large conflict case loads. There was a clause in the contract for Category A felonies, and all
investigative and expert fees were covered. Mr. Shirley stated the problem happened when there was a
third conflict because those cases cost the County astronomical amounts of money compared to the
conflict contracts. Mr. Shirley stated that flat fee contracts were a local issue that had to be driven by the
county commissioners and local judges.

Mr. Lambrose stated he did not want to define a problem with flat fee contracts before the IDC received
any data or information. He stated the Commission promised five years ago to revisit the rural flat fee
contracts. The flat fee contracts might work well, but flat fee contracts could be problematic if the data
was never examined. If the flat fee contracts worked, Mr. Lambrose did not want to change anything,
but if there were issues with the contracts, the IDC needed to look at solutions.

XI. Next Meeting Date and Location

The Commission will be notified of the next meeting date.

X1I. Public Comment

There was no public comment.

X1II. Adjournment

Chief Justice Cherry adjourned the meeting.
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Indigent Defense Data Dictionary

The Indigent Defense Commission approved and
directed the collection of indigent defense data on
October 2010. The objective for gathering indigent
defense data is to identify and define basic data ele-
ments for counting of cases assigned to appointed or
indigent defense counsel. Phase | is expected to de-
fine those basic cases assigned and disposed catego-
ries necessary to begin understanding the caseload
of appointed counsel. Future phases will expand data
elements to be captured by counsel.

Indigent Defense Case Type Definitions

Felony Case: A subcategory of criminal cases in
which a defendant is charged with the violation of a
state law(s) that involves an offense punishable by
death, or imprisonment in the state prison for more
than 1 year.

Gross Misdemeanor Case: A subcategory of
criminal cases in which a defendant is charged with
the violation of state laws that involve offenses
punishable by imprisonment for up to 1 year and(or)
a fine of $2,000.

Misdemeanor Non-Traffic Case: A criminal
subcategory in which a defendant is charged with the
violation of state laws and/or local ordinances that
involve offenses punishable by fine or incarceration
or both, the upper limits of which are prescribed by
statute (NRS 193.120, generally set as no more than
6 months incarceration and/or $1,000 fine).

Misdemeanor Traffic Case: A criminal subcat-
egory for Justice and Municipal Courts in which

a defendant is charged with the violation of traffic
laws, local ordinances pertaining to traffic, or federal
regulations pertaining to traffic.

Juvenile Case: A subcategory of juvenile cases

that includes cases involving an act committed by

a juvenile, which, if committed by an adult, would
result in prosecution in criminal court and over
which the juvenile court has been statutorily granted
original or concurrent jurisdiction.

Nevada Courts Statistical Reporting Dictionary
Appendix XX- ADR/STP Section

Additional Indigent Defense Caseload
Statistics

Death Penalty: The number of defendants for which
the District Attorney’s Office has filed the notice of
intent to seek the death penalty, in accordance with
Supreme Court Rule 250.

Probation Revocations: The number of defendants
for which post-adjudication criminal activity involv-
ing a motion to revoke probation due to an alleged
violation of one or more conditions of probation
(usually from the Department of Parole and Proba-
tion) or suspended sentence. The unit of count for
revocation hearings is a single defendant, regardless
of the number of charges involved. Revocation hear-
ings are counted when the initiating document (e.g.,
violation report) is received by the court.

Informal Juvenile Hearing (involving a judicial
officer): The number of hearings/events involving
a juvenile in which no formal charge has been filed
with the court. Only record an informal hearing if

it is held on a matter that is not a part of an existing
case. The court may impose a disposition as a result
of the informal hearing.

Juvenile Detention Hearing: The number of hear-
ings requesting a juvenile to be held in detention, or
continued to be held in detention, pending further
court action(s) within the same jurisdiction or another
jurisdiction. Record a detention hearing that is held.

Conflicts: The number of defendants during the
reporting period that a lawyer’s appointment to case
ended because of a conflict that necessitated the
transfer of the case to another lawyer.

Specialty Court Cases: A count of cases in which

a lawyer represents a defendant in a specialty court
program, i.e., drug court or mental health court. This
type of case should be counted in this additional cat-
egory when the defendant appears during a specialty
court session within the reporting period or if the
indigent defense counsel is assigned to the defendant
for specialty court.

Justice Court Felony/Gross Misdemeanor Reduc-
tions: A number of defendants for which any felony
or gross misdemeanor charge was totally (and only)

adjudicated in justice court.

Nevada AOC — Research & Statistics Unit
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Nevada Courts Statistical Reporting Dictionary
Appendix XX- Indigent Defense Section

Caseload Inventory

Unit of Count

For felony, gross misdemeanor, and misdemeanor
criminal cases, the unit of count is a single defendant
on a single charging document (i.e., one defendant
on one complaint or information from one or more
related incidents on one charging document is one
case, regardless of the number of counts)t. For
juvenile cases, the unit of count is a single juvenile
defendant on a single petition regardless of the
number of counts. For traffic cases, the unit of count
is a single case (by defendant) based on an original
charging document from a single incident.

For defendants in cases whereby multiple charges are
involved, courts will utilize a hierarchy (described
below) when classifying the case for statistical
purposes. For example, if a defendant is charged on

a single charging document with a felony and a gross
misdemeanor, for statistical purposes, the case is
counted as a felony.

Felony and gross misdemeanor cases in Justice Court
are counted when counsel is appointed to the case by
the Court.

Misdemeanor and traffic cases in Justice and Munici-
pal Courts are counted when counsel is appointed to
the case by the Court.

Additional charges such as failure to appear or
habitual criminal are not counted at this time because
those are added after the initial charging document.

Appointment: Any time a lawyer is asked or as-
signed to act on behalf of a person in a criminal or
juvenile matter by a judicial officer. An appointment
ends when a lawyer is no longer involved in a case

1 This definition varies from the national standard as promulgated
by the National Center for State Courts in that it counts a single de-
fendant on a single charging document, while the national standard
counts a single defendant with a single incident/transaction. This
means that the Nevada measure herein, will under report caseload
at times when one defendant is charged with separate crimes from
separate incidents that may necessitate indigent defense counsel
to treat the appointment as multiple cases. In the event that the
capacity to accurately count cases in line with the national model
becomes available in Nevada, the intent of the Subcommittee is
that this definition be revisited.

for whatever reason. There can be multiple appoint-
ments for a single defendant/case during the duration
of the case.

When to Count Filings

Beginning Pending: A count of cases by defendant
that, at the start of the reporting period, are awaiting
disposition.

New Appointments: A count of cases by defendant
that have been assigned counsel for the first time of
each new appointment.

District courts should count a case where counsel
was appointed at justice court for preliminary
proceedings on felony and gross misdemeanor
cases as a new appointment when the case has
been bound over to district court and indigent
defense counsel remains appointed.

Warrant (Placed on Inactive Status): A count of
cases in which a warrant for failure to appear has
been issued, a diversion program has been ordered, or
other similar incident that makes the case inactive.

Returned from Warrant (Re-activated): A count
of cases in which a defendant has been arrested on
a failure to appear warrant and has appeared before
the court, returned from diversion program, or other
similar occurrence that makes the case active.

Adjudicated/Disposed/Closed Cases: A count of
cases by defendant for which an original entry of

adjudication has been entered or for which an ap-
pointment has ended.

Ending Pending: A count of cases by defendant
that, at the end of the reporting period, are awaiting
disposition.

Set for Review: A count of cases that, following an
initial Entry of Judgment during the reporting period,
are awaiting regularly scheduled reviews involving

a hearing before a judicial officer. For example, if a
status check hearing is ordered to review post adjudi-
cation compliance.

Nevada AOC — Research & Statistics Unit
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Nevada Courts Statistical Reporting Dictionary
Appendix XX- ADR/STP Section

Manner of Disposition

Unit of Count

For felony, gross misdemeanor, and misdemeanor
criminal cases, the unit of count is a single defendant
on a single charging document (i.e., one defendant
on one complaint from one or more related incidents
is one case, regardless of the number of counts)?.

A criminal case is considered disposed when final
adjudication for that defendant or case occurs. For
statistical purposes, final adjudication is defined as
the date of sentencing, date of adjudication, or date
charges are otherwise disposed, whichever occurs
last. A case may be considered closed for an ap-
pointed attorney when the appointment ends regard-
less of adjudicatory status. Counsel should count the
case adjudicated or disposed in the same category as
it was counted in (felony in, felony out).

2 This definition varies from the national standard as promul-
gated by the National Center for State Courts in that it counts a
single defendant on a single charging document, while the na-
tional standard counts a single defendant with a single incident/
transaction. This means that the Nevada measure herein, will
under report caseload at times when one defendant is charged
with separate crimes from separate incidents that may necessitate
indigent defense counsel to treat the appointment as multiple
cases. In the event that the capacity to accurately count cases in
line with the national model becomes available in Nevada, the
intent of the Subcommittee is that this definition be revisited.
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The Sixth Amendment Center seeks to ensure that no person faces potential time
in jail without first having the aid of a lawyer with the time, ability and resources
to present an effective defense, as required under the United States Constitution.
We do so by measuring public defense systems against established standards
of justice. When shortcomings are identified, we help states and counties make
their courts fair again in ways that promote public safety and fiscal responsibility.
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In response to the Nevada Supreme Court’s concerns about the manner
in which poor defendants are provided the right to counsel in criminal and
juvenile delinquency cases and the quality of services rendered, the Court
created the Indigent Defense Commission (IDC) through administrative or-
der ADKT-411, issued on April 26, 2007. The IDC is composed of judges,
prosecutors, defense attorneys, county executives and other criminal justice
stakeholders and is charged with studying how counties provide services
and recommending to the Court appropriate changes.
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Preface

erious problems exist today in rural

Nevada when it comes to providing

attorneys to poor people who face
the potential loss of liberty at the hands of the
criminal justice system. The indigent accused
may sit in jail for several weeks or even months,
waiting to speak to an attorney while witnesses’
memories fade and investigative leads go cold.
Once the defendant is appointed an attorney,
that individual defendant may be one of several
hundred who are all vying at the same time for
the attention of that single attorney. Worse, the
overburdened attorney will often have financial
conflicts that pit his ability to put food on his
family’s dinner table against his ethical duty to
zealously advocate solely in the best interests
of his client.

In 2007, the Nevada Supreme Court es-
tablished an Indigent Defense Commission
(“Commission”) to examine and make recom-
mendations regarding the delivery of constitu-
tionally required indigent defense services in
Nevada. The following year, the Commission’s
Rural Subcommittee went on record that “rural
counties are in crisis in terms of indigent de-
fense,” noting that one county in particular has
an annual public defense attorney caseload of
“almost 2,000 per contract lawyer.” Not even
the most competent lawyer on earth can effec-
tively open, investigate, and dispose of cases
at a rate of nearly five and a half cases per day,
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every single day of the year, weekends and hol-
idays included. If your family member or neigh-
bor or colleague was accused of a crime, would
you want them to have an attorney with no time
to do anything other than simply pass along

whatever plea deal the prosecutor has offered?

Since 2008, numerous Nevada Supreme Court
administrative orders have improved the right
to counsel in the state’s urban centers. This

is most notable in Clark County (Las Vegas),
where public defender caseloads are now rea-
sonable, the conflict assigned counsel panel is
free of undue judicial interference, and attorney
contracts do not impose financial incentives for
attorneys to do as little work as possible on a
case. But fixing the “crisis” in rural Nevada has
proven to be more difficult. There are a wide
variety of reasons for this, including a lack of at-
torneys to do the work, the geographic expanse
of most rural counties, and limited infrastructure
to train and evaluate attorneys. Perhaps most
importantly, though, most rural Nevada counties
have insufficient resources to keep pace with
the United States Supreme Court as it contin-
ually clarifies and expands the responsibilities
that attorneys owe to their clients under the
Sixth Amendment.

In August 2012, Chair of the Commission and
then-Chief Justice of the Nevada Supreme
Court Michael Cherry asked the Sixth Amend-
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ment Center (“6AC") to suggest a consensus
approach toward achieving constitutional-

ly required provision of the right to counsel
throughout the state, and in the rural counties
specifically. The 6AC originally envisioned
advocating for the creation of a permanent
indigent defense commission to administer right
to counsel services in those counties where no
public defender office is required under Nevada
Revised Statutes 260.010. That is, Clark (Las
Vegas) and Washoe (Reno) counties would

be exempt from state oversight by a perma-
nent commission, while the remaining counties
would be relieved of the burden of financing
the state’s requirement to provide indigent
defendants with effective lawyers in exchange
for state supervision of local public defense
services. And, though our final recommenda-
tions closely align with that projected aim, the
reasons why Nevadans should support these
recommendations changed significantly as we
conducted our work.

The 6AC started out with the intent to place

the right to counsel in its historical libertarian
context. The argument goes: the Bill of Rights
was created to protect the individual from
overreaching by big government. Just as the
Second Amendment guarantees the individu-
al the right to bear arms to protect liberty and

is a check against the potential tyranny of big
government, so too does the Sixth Amendment
protect an individual’s liberty from overreach-
ing by the massive machinery of governmental
law enforcement. Our hope was that Nevada
criminal justice stakeholders and policymakers
would view the right to counsel as something
well within Nevada’s own uniquely libertarian
worldview and support recommended changes.

But a funny thing happened on the way to
making that argument. In researching the foun-
dation of Nevada’s libertarian culture, the 6AC
discovered that the state’s judicial and legisla-
tive history is rich with a commitment to equal
access to justice for poor people in criminal
proceedings; a state commitment that far pre-
dates any federal action on the issue. Indeed,
as early as 1875 to 1879 Nevada was the very
first state in the union to authorize the appoint-
ment of attorneys in all criminal matters, includ-
ing misdemeanors, and the required payment of
attorneys for the services rendered.

The father of the right to counsel in Nevada,
Thomas Wren, epitomizes the rugged individu-
alism that is characteristic of Nevadans. Wren
was a self-made man, who rose from abject
poverty as an orphan to eventually serve as
the state’s lone U.S. Congressman from 1877
to 1879. Interestingly, Wren was a prosecutor
from Austin, in Lander County, then Nevada’s
second largest city, before he became a state
assemblyman from Eureka. And far from being
a bleeding heart, Wren argued on the floor of
the Assembly for the expanded use of capital
punishment during the same legislative session
that he cemented Nevada’s commitment to the
right to counsel. As Wren demonstrated, being
a law-and-order prosecutor does not require
one to resist indigent defense improvements.

Nevada also has its own Clarence Earl Gideon.
Gideon was the man who challenged a Florida
court’s decision to deny him an attorney. His
travails eventually led the United States Su-
preme Court, in March of 1963, to hand down
the landmark case of Gideon v. Wainwright that
requires all states to provide competent repre-
sentation to poor people facing felony charges
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in state courts. In Nevada, that man was Shep-
herd L. Wixom. His story, told in the following
pages, did not result in his freedom (as Gide-
on’s story did). However, it did lead the Nevada
Supreme Court in 1877 to strengthen the right
to counsel law that Wren had introduced two
years prior.

The first part of our report, Reclaiming Jus-
tice, details the history of the right to counsel

in Nevada. We believe this story shows that
the people of Nevada have always viewed the
right to counsel not as a federal mandate to be
resisted, but as a bedrock principle upon which
the state was founded. Nevadans should em-
brace this history and this view today.
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The report also demonstrates that the serious
systemic deficiencies plaguing rural counties,
detailed in the second part of the report, are

a relatively recent development (beginning

in 1975) and a turning away from Nevada’s
longstanding history of ensuring equal justice
to people of insufficient means. We hope the
recommendations set out in Reclaiming Jus-
tice contribute to the restoration of Nevada’s
deep-rooted commitment to due process and
that justice in rural Nevada will — once again —
no longer depend on the amount of money one
has in his pocket.

amended versions of Thomas Wren’s Assembly
Bill 122 (1875), which authorized payment to
appointed counsel, and she unearthed the pris-
on records and pardon requests of Shepherd
L. Wixom. She also tracked down biographical
information on Thomas Wren contained in the
only known copy of a short-lived Virginia City
periodical, Nevada Monthly, at the Huntington
Library in San Marino, California. We would
have known little of the motivations of Wren for
supporting the right to counsel had not Anita
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Lawson Weaver, an Assistant in the Rare Book
Department of the Huntington Library, gener-
ously copied the periodical for us.

Assembly Bill 122 (1875) took on new signifi-
cance when the Nevada Supreme Court hand-
ed down In re Wixom in April of 1877. Paula
Doty, Assistant Librarian at the Nevada Su-
preme Court Library, went through the Court’s
microfilm records to find the original briefs.
Though there is a gap in the microfilm reel, Ms.
Doty employed the assistance of Ms. Falllers
at the State Archives and diligently found the
original paper documents.

Our understanding of the political and social
culture in Nevada’s early days as the western
part of the Utah Territory was greatly aided

by materials sent by Michael Maher and Juil
Dandini of the Nevada Historical Society. The
6AC is also significantly indebted to historian
Michael Makley. Nevada’s desire for statehood
was in many ways triggered by a longing on the
part of the populace of the Carson Valley for a
justice system that was neither meted out by
vigilance committees nor in the control of Mor-
mon leadership seated some 500 miles away in
Salt Lake City. Our knowledge of this dynamic
was greatly enhanced by Makley’s book, The
Hanging of Lucky Bill (which he sent to us free
of charge).

A 1991 article by Nevada historian Phillip I.

Earl led the 6AC to question some of the facts
surrounding the trial of Mr. Wixom. Mr. Earl
spoke to us at some length about stagecoach
and train robberies in 19th century Nevada, and
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he assisted Mr. Maher of the Nevada Histori-
cal Society in tracking down local newspaper
accounts of the Wixom trial that confirmed Mr.
Earl’s earlier work.

Finally, this report simply could not have been
written without the support and guidance of
former Nevada State Archivist Guy Rocha. Mr.
Rocha provided us with key contacts through-
out the state and suggested numerous avenues
of research for us to trove. Most importantly,
he gave generously of his time and energy
during numerous phone calls and e-mail ex-
changes, where he not only acted as an objec-
tive sounding board, but also provided needed
encouragement enabling the 6AC to connect
the dots of what occurred in Lander County
over a hundred and forty years ago.
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Wells Fargo Stage (c. 1870). Nevada Historical Society.
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Chapter 1

An Arrest in Battle Mountain

the stolen coat. He fit the general description.
He was an ex-felon. He was guilty.

n November 7, 1873, a thirty-year-old

harness-maker was arrested in Battle

Mountain, Nevada.! He was wearing
a uniquely identifiable coat that was commis-
sioned from a haberdashery in San Francisco,
and destined for the Manhattan Silver Mining
Company, before it was stolen during one of a
series of stagecoach heists conducted over the
prior two months.

This was the height of the Wild West. And,
though the October 7, 1873 edition of Virginia
City’s Territorial Enterprise reported that “stage
robberies have become so common in Eastern
Nevada that they are scarcely worth noticing,”
the citizenry of Austin was fed up. Between
September 27 and November 1, 1873, the

Shepherd L. Wixom,? the man arrested, was no Woodruff & Ennors stagecoach line — the com-

saint. He had already been charged with horse
stealing once and spent time in the Nevada
State Prison for helping an accused murderer
to escape from the Lander County jail. He had

pany carting passengers and cargo between
such mining towns as White Pine, Eureka, and

Virginia City* — had been held up five times.

Each time, the robbers demanded and broke
open the Wells, Fargo & Company “treasure
box™ that often accompanied the driver of the
stage. After the last of the five hold-
ups, Wells, Fargo & Company
posted a $500 reward for
the capture of any “road
agent® associated with the
thefts.

Upon his arrest at Battle
Mountain, Wixom demand-
ed to be brought before

the nearest committing
magistrate for a preliminary
examination because he
wanted to procure material

Stagecoach outside the Warm Springs Hotel (c. 1860’s). Hotel was used as the Nevada

Territorial Capitol in 1861. Courtesy of the Nevada State Library and Archives. witnesses that would help
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to absolve him of the crime. Sheriff Emery de-
nied his request. Instead, Wixom was brought
to Austin and jailed.”

In 1873, the Nevada court system was still in
its infancy. Less
than ten years
had elapsed
since Nevada
was accepted
into the United
States and had
adopted its state
constitution, so the Nevada courts were es-
tablishing precedent with every passing case.
Under the laws of criminal practice of the time,
Wixom was entitled to a “speedy and public

Official minutes of the Lander County District Court in the

case of State of Nevada vs. Shepard L. Wixan. Courtesy of the

Nevada State Library and Archives.
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Why would Shepherd
Wixom think he had a

legal right to an attorney . occyrny

in 1874 Nevada?

trial.”® But these were the days when judges
rode circuits by horseback and the thousands
of miles of trails connecting the mining towns of
eastern Nevada did not lend themselves to the
dispensation of justice at anything approaching
a rapid pace. Be-
sides, all felony
prosecutions
in Nevada had

indictment, so
there was the
need to empanel
a grand jury of twenty-four men before Wixom
could be arraigned.® Accordingly, Wixom sat in
jail through Thanksgiving and into the dawn of
1874.

On January 7, 1874, Wixom finally got

his day in court. He was arraigned on a
Wednesday in front of the Honorable DeWitt
C. McKenney. The judge scheduled the
trial for five days out, on the following Mon-
day. Besides his not guilty plea, Wixom only
made one statement: “Defendant objects

to the time of trial and to the legality of his
being tried without counsel.”?

Why would Wixom think he had a legal right
to an attorney in 1874 Nevada? It would

be nearly 90 years before the United States
Supreme Court guaranteed poor people the
right to counsel in felony cases, with its land-
mark decision in Gideon v. Wainwright.** An-
swering that question requires an historical
understanding of both the Sixth Amendment
to the United States Constitution as it was
generally understood at the time of Wixom’s
arraignment and more specifically the state
of criminal justice in the 1870’s in Nevada.



Chapter 2

or the signers of the Declaration of

Independence, liberty was the univer-

sal notion that every person should
determine their own path to happiness, free
from undue governmental control.*> Patrick
Henry preferred death to living without it.** In
fact, liberty is so central to the idea of American
democracy that the framers of our Constitu-
tion created a Bill of Rights to protect personal
liberty from the tyranny of big government. All
people, they argued, should be free to express
unpopular opinions or choose their own religion
or take up arms to protect their home and fam-
ily without fear of retaliation from the state. As
Thomas Jefferson wrote in 1787, “a bill of rights
is what the people are entitled to against every
government on earth, general or particular, and
what no just government should refuse.”*

Preeminent in the Bill of Rights
is the idea that no one’s
liberty can ever be
taken away without

the process being

fair. Ajury made up

of everyday citizens,
protection against
self-incrimination, and
the right to have a
lawyer advocating on
one’s behalf are all

American ideas of
Trumbull Collection, 1832.3.
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The Sixth Amendment to the United States Constitution

justice enshrined in the first ten amendments to
the United States Constitution that were rati-
fied by the states in 1791. Years earlier, John
Adams had risked his reputation for these very
ideals by defending in court the British soldiers
involved in the Boston Massacre, stating that

a defense lawyer ought to be the last thing a
person should be without in a free country.*®

Why did Adams and other patriots believe so
fervently in the primacy of the right to counsel
to due process? The answer comes from an
understanding of the English common law sys-
tem, out of which most American jurisprudence
evolved. England’s courts, during the American
pre-colonial period, were going through

a transition away from

John Trumbull, The Declaration of Independence, 4 July 1776. Yale University Art Gallery,
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what we today call the inquisitorial model of
criminal justice. Still in use in France and else-
where in Europe today, the inquisitorial model
sets about finding the truth behind an alleged
crime by having the judge who is in charge of
all proceedings directly question the witnesses
for both the victim and the defendant. Lawyers,
if they were involved at all

in English courts
during this time,
generally played
a limited role.
For example,
there was no
person we would
recognize today as the

prosecutor. Instead, the victim of a crime or his
family was permitted to hire a lawyer to act as
prosecutor, but few could afford the cost. And
so the judge dominated the proceedings.

Under the inquisitorial model, the judge act-

ed as the chief investigator and oversaw the
collecting of evidence, determining what was
reliable and what was unreliable. And, because
the judge made final verdicts based on the
evidence he himself collected, there was a pre-
sumption of guilt inherent in the trial proceed-
ings. In the pre-colonial English system of jus-
tice, therefore, the burden of proof rested with
the defendant accused of a crime to establish
his own innocence.'®* Making that task harder,
defense lawyers were specifically banned in
felony cases in England (and would continue to
be until 1836).

Because the European people that arrived on
the shores of America were, in many instances,
those who had been subject to religious per-
secution in European courts, the presumption
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A defense lawyer
ought to be the last thing
a person should be without
in a free country

of guilt was never going to work here. The
Enlightenment was in bloom and people had
begun questioning the tyranny of the crown, so
the colonial settlers were, perhaps, predisposed
to take a more adversarial approach to criminal
justice. The people of the new American colo-
nies were suspicious of concentrated power in
the hands of a few. An indi-
vidual’s right to liberty
was self-evident,
and there need-
ed to be a high
threshold to allow
a court to take
away the liberty that
the Creator had endowed
to each and every individual. The new colonies
were not going to set up justice systems that
would railroad defendants simply because the
accused was ignorant of the law.

As an example of the degree to which the New
World Americans were committed to the right to
counsel, the following preamble accompanied
the right to counsel law passed on March 11,
1660 in the colony of Rhode Island and Provi-
dence Plantations:

Whereas it doth appeaere that any
person . . . may on good grounds, or
through mallice or envie be indicted
and accused for matters criminal,
wherein the person is so [accused]
may be innocent, and yett, may not
be accomplished with soe much
wisdom and knowledge of the law to
plead his own innocencye, & c. Be it
therefore inacted . . . that it shall be
accounted and owned from hence-
forth the lawful privilege of any man



that is indicted, to procure an attorney
to plead any point of law that make for
clearing of his innocencye.”

As defense lawyers became increasingly
involved in the early days of American juris-
prudence, procedural rules started to be writ-
ten down and codified. Evidence, including
hearsay, could no longer be introduced without
restraint. The presumption of guilt was in-
creasingly contested. This was the birth of the
adversarial system of justice that we recognize
in our own country today.*® The adversarial
justice system is based on the simple notion
that the truth will best be made clear through
the back and forth debate of opposing perspec-
tives. Indeed, this idea of competition soon
became the basis of American capitalism too.
So, when the North American colonies revolted
from the crown, the right to counsel was quickly
enshrined in all but one of the original thirteen
state constitutions.*®

If the right to counsel was state law, why was

it important for the federal Congress to incor-
porate this same right as an amendment to the
U.S. Constitution? The citizens of the newly
independent republic had created a federal gov-
ernment to administer the union of their respec-
tive state governments. Having just liberated
the Colonies from what they felt was the tyran-
nical rule of the British government, the framers
of our federal Constitution were loath to create
a new tyranny in the form of the Union’s cen-
tral government that could ignore — or worse,
could abolish — these protections of personal
liberty. Therefore, the Bill of Rights was created
to protect the rights of the individual against an
overreach of big government. With the ratifi-
cation of the Bill of Rights, the right to counsel
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became sacrosanct. The federal government
was obligated to enforce it for all time.

At this point in history, the right to counsel was
permissive. That is, the accused had the right
to have a lawyer present if the accused could
afford to hire one or could get one to represent
him for free, but a state did not have to appoint
an attorney if the accused could not obtain his
own. The question of whether to appoint coun-
sel to those of insufficient means was left up to
each state. As United States Supreme Court
Justice Louis Brandeis wrote in 1932: “It is one
of the happy incidents of the federal system that
a single courageous state may, if its citizens
choose, serve as a laboratory; and try novel
social and economic experiments without risk to
the rest of the country.”® Nevada would be-
come that courageous state in regard to equal
justice for the indigent accused.
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Map of Oregon and Upper California, from the surveys of John Charles Fremont and other authorities (1948).
Special Collections, University of Nevada, Reno Library.
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Chapter 3

Nevada Statehood & Its Emerging System of Justice

ntil 1848, the vast area separating

the Rocky Mountains and the Sierra

Nevada — commonly referred to in the
nineteenth century as the “Great Basin” — was
claimed by Mexico.? Mexico ceded the area to
the United States under the terms of the Treaty
of Guadalupe Hidalgo that ended the U.S.-Mex-
ican War. The Great Basin was described as
the place “filled with what the Lord had left over
when He made the world and what the Devil
wouldn’t take to fix up hell.”?2 The combination
of a desert terrain surrounded by harsh moun-
tain conditions proved to be inhospitable to all
but the Native Americans and a few hearty-
souled pioneers. That is, until gold was discov-
ered in California in 1849.

Between 1848 and 1850, the whole of the
western United States was officially an unorga-
nized territory. The region had no constitution
or provisional government or justice system
other than the law of “might makes right.”? As
fortune-seekers flooded into this region by the
thousands, two political forces took root that
would forever shape criminal justice in Nevada.
The first was the military provisional govern-
ment running California at that time that, for
the most part, allowed justice to be meted out
by vigilance committees. The other was the
group of political refugees known as the Latter
Day Saints, or “Mormons,” that had settled in
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and around the Great Salt Lake in 1847. While
still technically Mexico territory, the Mormons
had claimed most of the Great Basin as their
own, calling their new home “Deseret.”?* The
Mormons would provide a more structured ap-
proach to government, albeit one that detractors
claimed simply benefited the church.

The people who had begun to settle on the
eastern slope of the Sierra Nevada (in and
around present day Carson City) had more in
common with California than with the Mormons.
Despite this, they found themselves under the
rule of the Latter Day Saints when California
became a state in 1850 and its official borders
stopped short of the eastern slope. The land
of what is now northern Nevada was instead
included in the newly formed Utah Territory and
its people were to be governed by the territorial
government seated in Salt Lake City.

Suffice it to say, the Mormons were not, at least
in the beginning, all too concerned with the
happenings on the eastern slope, by this time
referred to as “Washoe” after the local Indian
tribe. In the void, “[t]here was little law in the
territory,” and “treachery seemed to have been
the controlling influence.” One early settler
described Washoe thusly: “All kinds of roguery
is going on here; men are doing nothing else
but steal horses, cattle, and mules.”?®
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In time, the Mormons would exert their authority
by setting up various county structures and gov-
ernment systems, including courts. The Mor-
mons named one of their own, Orson Hyde,?
as the judge of the Carson region, but his au-
thority was never truly recognized in Washoe. A
series of failed attempts was made to annex the
Carson region to California rather than be under
the control of people who owed their allegiance
to a religious structure over 500 miles away.?
This was a time of heightened anti-Mormonism
and most of the people of Washoe preferred
handling local justice on their own. “Newcom-
ers complained that they were not dealt with
fairly under Utah’s justice system” and “that

the Mormons received favorable treatment.”?®
The people of Washoe also felt defenseless in
the face of what they believed to be a biased
justice system, as Brigham Young — the head of
the Mormons — moved settlers into Washoe to
“insure election results.™°

The situation deteriorated in 1856 when an
“armed mob of Mormons drove a U.S. District
Judge from the territory”! and began to defy
other United States laws. Believing the Mor-
mons to be in open rebellion, then U.S. Presi-
dent James Buchanan sent troops toward Salt
Lake expecting a war. Brigham Young called
home all Mormons in anticipation of an epic

Wells, Fargo & Co!s Express Office, Carson City (1865). Special Collections, University of Nevada, Reno Library.
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battle. Though the United States/Mormon war
never materialized, it did create a vacuum in
how governmental affairs were being conduct-
ed. Washoe was again left alone, for the most
part, to run its own affairs.

By 1858, a vigilante committee had been set up
in the region to dispense justice. The leader of
the group was Major Ormshy.*2 Ormshy was
instrumental in the movement to free Nevada
from the Utah territory. But his desire to take
justice into his own hands was opposed by a
number of anti-vigilante committees that, in
turn, wanted either a more structured and dis-
passionate system of justice or some as-yet-un-
defined form of justice that did not give so much
power to people like Ormsby. One of these
anti-vigilantes was a man named “Lucky Bill”
Thorington.*3

By all accounts, Lucky Bill was a prototype Ne-
vadan: flamboyant, gracious, and hard-working.
He earned his nickname by running games of
chance and winning almost every time a chal-
lenger put big money on the table. He invested
his winnings in property, a toll road, cattle, a
sawmill, and other endeavors in and around
Carson City. One contemporary described
Thorington as “both generous and brave and
his sympathies were readily aroused in favor

of the unfortunate: or which in frontier parlance
would be termed ‘the under dog in a fight’ re-
gardless of the causes that had placed the dog
in that position.”*

Lucky Bill had no problem taking money in
games of chance from either horse-thieves
or Mormon tithe-collectors, and he opened
his house freely to each. “His station was a
rendezvous where the weary found rest and
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the hungry never were turned from his door.”®
Thorington’s willingness to befriend Mormons
put him at odds with the Ormsby-led vigilante
committee that was squarely anti-Mormon. At
the same time, more and more of the guests at
Thorington’s ranch were outlaws from the newly
emerging California justice system — a factor
that Ormsby’s vigilante committee saw as con-
tributing to the lawlessness in the Carson area.
For Ormsby, Lucky Bill had become public
enemy number one.

So, when Thorington allegedly abetted a mur-
derer by letting him stay at his ranch, and
allegedly helped to sell the stolen horse of the
murdered man to — again allegedly — fund an
assassination attempt on Ormsby’s life, the
vigilante committee struck.®*® On June 17, 1858,
Thorington was arrested by a mob numbering
close to a hundred. The mob had already hung
one person they mistakenly identified as the
alleged murderer, but that did not stop their
on-going thirst for vengeful justice. A jury was
quickly made up of twelve members of Orms-
by’s vigilante committee, while others acted as
judge, sheriff, and prosecutor. The rest of the
vigilante committee could be heard just outside
the barn in which Thorington was being tried,
constructing a gallows. Lucky Bill was execut-
ed shortly after the jury brought back the guilty
verdict.

A modern reader cannot review the facts of
Thorington’s arrest, trial, and sentence without
acknowledging the resounding truth of the U.S.
Supreme Court’s words in Powell v. Alabama,
the country’s first major right to counsel case.
“The prompt disposition of criminal cases is

to be commended and encouraged. But, in
reaching that result, a defendant, charged with
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a serious crime, must not be stripped of his right
to have sufficient time to advise with counsel
and prepare his defense. To do that is not to
proceed promptly in the calm spirit of regulated
justice, but to go forward with the haste of the
mob."”¥’

Though the vigilantes successfully rid them-
selves of Thorington, the episode firmly turned
the people of the Carson Valley against the vig-
ilante committee. “[Al]fter Thorington’s hanging
almost all the vigilantes faded from the scene,
while many of his friends remained (some of
whose descendants continue to reside in Car-
son Valley).”® Ormsby would die less than two
years after Thorington’s death, killed while un-
dertaking one last act of vigilantism.** Nevada
was poised for a different approach to justice.

Meanwhile, on the other side of the country,
Abraham Lincoln assumed the office of the
President of the United States and the nation
was thrown into civil war. As the people of the
eastern slope sought to create a system of gov-
ernment free from Mormon influence and free
from the rush to judgment so core to the vigilan-
te committees, the federal government desired
new states to help ensure Lincoln a second
term. Tapping Nevada’s natural resources to
help fund the war effort was an added benefit,
and Nevada was placed on the fast track for
statehood.

In 1861, the United States approved creation of
a Nevada Territory, essentially splitting the Utah
Territory in two. Slightly less than 7,000 peo-
ple lived in the entire Nevada Territory at that
time.*® Still, in September 1863, approximately,
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6,660 votes were cast in the territory in favor of
making Nevada a state.*

A constitutional convention was called for No-
vember of the same year. On the second day,
a committee of three people was appointed to
work on the state constitution’s preamble, the
name of the state, the state seal and coat of
arms, and the state’s Bill of Rights.*> Though
the naming of the state underwent some de-
bate, the right to counsel did not. On November
6, 1863, Section 8 of the Nevada Constitution
was proposed and adopted with no debate, en-
suring from that day forward that “in any court
whatever, the party accused shall be allowed
to appear and defend in person and with coun-
sel” and that under no circumstances shall the
accused be deprived of “life, liberty, or property,
without due process.”?

There was one small hiccup unrelated to the
right to counsel. The voters of Nevada sum-
marily rejected the new constitution because it
was thought its taxation plan could negatively
affect the mining industry. Tax changes were
made in a subsequent convention held in 1864.
The voters of the Territory of Nevada approved
the Constitution on September 1, 1864, and no
changes were made to the right to counsel as it
had been written the previous year.

Interestingly, the 1864 Constitution included a
new “paramount allegiance to the Federal Gov-
ernment” clause vowing Nevadans support of
federal powers “as the same have been or may
be defined by the Supreme Court of the United
States.”* This same clause remains in the Ne-
vada Constitution to this day, expressly commit-
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Birdseye panoramic of Carson City (c. 1870). Nevada Historical Society.

ting the state to support all right to counsel case
law handed down by the U.S. Supreme Court.

Nevada was made a state on October 31, 1864,
eight days before the Presidential elections and
in time to help re-elect Lincoln. The American
Civil War ended just months later, in early May
1865.

So what does all of this have to do with Shep-
herd L. Wixom? With the still fresh memories
of Utah Territory justice that had lacked any
semblance of due process, by the 1870s the
norm in Nevada appears to have been for the
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judge to appoint an attorney whenever request-
ed by a defendant facing criminal charges. As
a modern state attorney general ethics opin-
ion observed in reflecting upon this tradition,
because “an indigent defendant unversed in
the law” might be deprived of due process, the
Nevada courts “from the beginning” recognized
their power to appoint lawyers for the poor.*
Furthermore, to the extent that Nevadans saw
themselves as closely aligned with California,
that state had passed a sweeping right to coun-
sel statute on February 14, 1872.4



Nevada State Penitentiary under construction (c. 1870). Nevada Historical Society.

There were also some quite practical reasons judges. So, when a criminal case came up, it
to appoint counsel. Though it is tempting for a was frequently fairly convenient to appoint an
21st century mind to impose a modern-day no- attorney rather than have a defendant try to
tion of criminal justice on the events occurring defend his own interests.

in Lander County during the nineteenth century,

in fact criminal justice then was much different Indeed, as will be revealed in a later chapter,

in some very key ways. Criminal proceedings when Wixom’s case reached the Nevada Su-
were actually quite rare in the 1870s. Trial preme Court in 1877, the Court admitted that
judges would ride a circuit around the state, appointing attorneys for poor people in criminal
hearing cases in one town one day and the next  proceedings was a “common” and “perhaps
town when he could get there, and any cases universal practice” in the state. It is no wonder
that required the judge’s attention would simply Shepherd Wixom expected the judge to appoint
have to wait until he next came to town. There him an attorney during his arraignment.

were also relatively few attorneys, and those
few often rode circuits side-by-side along with
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Chapter 4

The Right to Counsel in Nevada Established

uring Shepherd Wixom’s arraignment,

Judge McKenney surveyed the court-

room as was the common practice in
Nevada to see if any attorneys were present
and willing to assist Wixom’s defense.*” But
when there were no such attorneys present,
Judge McKenney was not about to slow down
justice to find one. Instead, he allowed Wixom
to work with a non-lawyer to help prepare his
defense as best he could.*®

Five days later, on January 12, 1874 at 5
o’clock in the afternoon, the trial of Shepherd
Wixom began. There is little that remains in the
historical record about the trial, other than that
“justice was swift.”*® We do know Wixom told
Judge McKenney that he was not prepared for
the trial because he had been denied a lawyer.
We also know Wixom asked for the trial to be
delayed, claiming as he had at the time of his
arrest that there were witnesses who could
provide testimony that Wixom was not the no-
torious road agent who had been terrorizing the
stagecoach company. And, Wixom reminded
the court again that his witnesses could not be
reached because the court denied him coun-
sel.%°

Judge McKenney was not persuaded. He de-
nied the continuance and proceeded to trial. A
jury was empanelled, the trial occurred, and the
jury deliberated for all of fifteen minutes before
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reaching a verdict of guilty — all within a single
evening.®! The main testimony against Wixom
came from Sheriff Emery. When the Sheriff
examined a second coat ordered by the Man-
hattan Silver Mining Company and compared it
to the coat Wixom was wearing when arrested
at Battle Mountain, Sheriff Emery determined
that “[tlhey were as like as two eggs.”™? The
Territorial Enterprise reported that, although
Wixom acted as his own defense counsel, he
conducted his “case with marked ability, proving
himself a perfect success as a cross-examiner,
but his cunning availed him not.”™* There could
be no conclusion but that Wixom had taken the
coat along with other goods and money from
the stagecoaches he had robbed.

The next morning the Sacramento Daily Union
reported that highwayman Wixom was convict-
ed and, rather than face a return to the Nevada
State Prison, Wixom attempted to hang himself
in his cell using his own socks. “The alarm was
given by another prisoner, and officers cut the
socks from Wixom’s neck in time to save his
life.”* Wixom was promptly sentenced to ten
years at hard labor at the state penitentiary.

Under the rules of criminal procedure in 1874
Nevada, “[a]n appeal must be taken within three
months after the judgment was rendered.”*
Without a lawyer, Wixom was ignorant of this
fact and was not able to challenge the constitu-
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tionality of his trial on direct appeal because the
deadline lapsed.

Assembly Bill 122 (1875)

While Shepherd Wixom served time in prison
without a lawyer, the Nevada legislature was at
work in 1875. The Chairman of the Judiciary
Committee in the Assembly was Thomas Wren.
A self-made man, Wren was orphaned at a
young age and what little property that was left
to him was swindled away by a lawyer retained
to look after his best interests.®® Rather than
ruing his life, Wren set off for California in the
gold rush and worked tirelessly in the mines
before apprenticing to become a lawyer. He
eventually moved to Austin, in Lander County,
Nevada, where he was the city attorney and
prosecutor from 1864 to 1866. Subsequently,
Wren was elected to the Nevada Assembly as

Thomas Wren. Nevada Historical Society.
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the representative from Eureka. He would later
serve as the Nevada’s lone U.S. Congressman
from 1877 to 1879, but in 1875 he was passion-
ately and persuasively arguing in the Nevada
Assembly.

“The love of life is the strongest feeling implant-
ed in the breast of man. The fear of losing it
tends to prevent the commission of crime, by
bad men, far more powerfully than any other
punishment that can be devised. It is certainly
far more effective than imprisonment for life.”’
Thomas Wren uttered these words during de-
bate on a bill that sought to curtail the use of the
death penalty in favor of lifetime imprisonment.
As a former prosecutor, it is not surprising that
Wren took such a position in the debate. Wren
was one of the day’s leading Republicans and
widely viewed as an expert on the law. His per-
spective, that “murders would not be so com-
mon if the death penalty, in punishment of the
crime, was more certain and frequent,” carried
the day as the bill to curtail the death penalty
was defeated.®®

What is surprising, however, is that Wren, who
was such a staunch proponent of tough crimi-
nal sanctions, authored another bill in the very
same session to authorize the appointment and
payment of defense counsel to assist those ac-
cused of crimes who could not afford an attor-
ney. The bill presumed, as was the case, that
attorneys were appointed regularly in Nevada
and it sought to have them paid for their work.
Assembly Bill 122 (1875) stated:

Sectionl. An attorney appointed by

a Court to defend a person indicted
for any offense, is entitled to receive
from the County treasury the following
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fees: For a case of murder, such fee Perhaps it was Wren’s own impoverished

as the Court may fix, not to exceed upbringing or the fact that an unethical lawyer
fifty dollars; for felony, such fee as swindled him out of what little money his par-
the Court may fix, not to exceed fifty ents left him that made him want to ensure poor
dollars; for misdemeanor, such fee as people were treated fairly in the justice systems
the Court may fix, not to exceed fifty of Nevada. We cannot be sure, but a passage
dollars. Such compensation shall be in a local journal published in 1880 hints that all
paid by the County Treasurer out of of Wren’s works were toward the goal of secur-
any moneys in the Treasury, not oth- ing the rights of poor people: “[Wren’s] purse

erwise appropriated, upon the cer-
tification of the Judge of the Court,
that such attorney has performed
the services required.

Section2. An attorney cannot, in
such case, be compelled to follow

a case to another county or into the
Supreme Court, and if he does so,
may recover an enlarged compen-
sation, to be graduated on a scale
corresponding to the prices allowed.

Section 3. This Act shall take effect
from and after its passage.®®

According to the Nevada Monthly, Thom-
as Wren was one of the most success-
ful and able lawyers in the state. “His
honor is untarnished, and throughout the
state his word is as good as his bond."°
Under Wren’s leadership, the bill passed
the Assembly on a vote of 34 to 3 with
14 abstentions.®* It passed the Senate
on a similarly wide margin.®2

Did Wren’s time as a prosecutor make
him understand the importance of a
strong defense in an adversarial en-

vironment in order to reach the truth?
Thomas Wren’s Assembly Bill 122 (1875). Courtesy of the Nevada
State Library and Archives.
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and services have always been at the command
of honest poverty and distress, and hundreds

of struggling and unfortunate men in this State
have been aided and their rights secured
through his exertions.”®3

In re Wixom

By the time Shepherd Wixom was able to make
arrangements to sell what little property he
owned and hire an attorney, the only legal action
available to him was to petition the Supreme
Court of Nevada for a writ of certiorari — a formal
request asking a higher court to review the
actions of a lower court in a specific proceeding
to determine if there were any irregularities. On
April 2, 1877, Wixom’s private attorney TW.W.
Davies® filed a writ of certiorari with the Nevada
Supreme Court.

The petition filed on behalf of
Wixom claimed that: a) the
trial court “compelled your
petitioner to plead to said
indictment without the aid

of counsel;” b) accommoda-
tions were not made to find
his material witnesses; and
c) the trial court ignored his
objection “to proceeding with
the trial of said cause with-
out the aid of counsel, as he
was totally unlearned in the
law and unable to conduct
his defense.” The petition
characterized Judge McKen-
ney’s failure to grant Wixom

“no appeal was taken in said cause for the rea-
son that he was entirely ignorant of his rights as
to appeal and the manner of taking an appeal,
and that he had no counsel for his assistance or
guidance in taking an appeal.”®

As previously noted, the Nevada courts were
still in their infancy and the Nevada Supreme
Court was keenly aware that every decision it
rendered established precedent for future cases.
When Nevada Attorney General John R. Kittrell
responded to Wixom’s petition, the focus of the
case turned to the Nevada Supreme Court’s
jurisdiction in writ of certiorari cases.®® Based
on Nevada statutes and the Court’s own recent
opinions, if the lower court had jurisdiction over
the case and the person and did not exceed or
depart from its jurisdictional authority, then the
Supreme Court was without power to disturb its
rulings on cert.®’

There was no doubt that
Judge McKenney had juris-
diction over the case and
the person of the accused,
so the only remaining
guestion was whether the
trial judge exceeded or de-
parted from his jurisdiction
during Wixom’s 1874 trial.
In Nevada, it was certain-
ly customary for judges

to appoint counsel in just
about every criminal matter
before them, but at the time
of Wixom’s arrest and trial
there was no statute that
required judges to appoint

Petition for Certiorari in In re Wixom

a fair day in court a “gross
abuse” of power, stating that
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(1877). Courtesy of the Nevada State
Library and Archives.

counsel. The Court ob-
served: “If there was any
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Capitol Building, Carson City (c. 1870). Special Collections, University of Nevada, Reno Library.

law which expressly required the district judges In a sad twist of legal irony, had Wixom been
to assign counsel to the defendant in a criminal able to retain private counsel within the ap-
action at any particular stage of the proceed- pellate filing deadline, it is likely his conviction
ings, a failure to do so would be a departure would have been overturned and a new trial
from the forms prescribed to them by law, and ordered. Through dicta in Wixom’s case, the
would be ground of reversal on certiorari in Court took pains to say that, in forcing the
cases where the remedy is available. Butin defendant to go to trial without a lawyer, “the
this state there is no such law.”® And the Court district judge may have erred, and may have
went on to declare: “In overruling the motion abused his discretion . . .. His action may have
for a continuance, and compelling the petition- afforded good grounds for granting the defen-
er to go to trial without professional counsel, dant a new trial, or for reversing the judgment
the district judge . . . departed from no express on appeal .. ..”"* Wixom, however, had never
provision of the law.” The Nevada Supreme filed an appeal.

Court found that it lacked authority to overturn

Wixom’s uncounseled conviction on certiorari, The Court did not stop there. Justice William
and his petition was dismissed.”™ H. Beatty,”? writing on behalf of the unanimous

three-person bench, foreshadowed the view of
the Nevada Supreme Court in cases to come.
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Referring to Wren’s Assembly Bill 122, the
Court concluded in In re Wixom that “a statute
(Laws of 1875, 142) passed since the trial of
this petitioner, has made provision for compen-
sation of attorneys appointed to defend in such
cases. Probably since this statute, if not before,
a failure to assign professional counsel for a
poor defendant would be deemed a fatal error
on appeal .. .."” It was too late for Wixom, but
Wren’s 1875 bill and the 1877 Nevada Supreme
Court assured that, from that day forward, the
failure to appoint counsel to the poor in a crimi-
nal case was a valid reason to overturn convic-
tions on direct appeal.

Furthering the Right to Counsel in
Nevada

To the extent that Wren'’s bill could have been
construed as merely giving judges the dis-
cretion to pay appointed counsel, but without
requiring them to do so, the Nevada Supreme
Court eliminated any ambiguity two years later
in the 1879 case of Washoe County v. Hum-
boldt County.” The case

involved, among other

things, the payment of

counsel in the controver-

sial death penalty case

of J.W. Rover.”” The

Nevada Supreme Court,

citing Wren’s 1875 law,

concluded that it was

their duty “to determine

the real intention of the

legislature.” Noting the

financial hardship some

attorneys endured when

representing the indigent accused, the Neva-
da Supreme Court was “of the opinion that it
was not the intention of the legislature to invest
the courts with any such discretionary power.”
Instead, “[w]e are of the opinion that it was the
intention of the legislature to provide for the
payment of a fee, not exceeding fifty dollars, to
every attorney who defends a prisoner charged
with crime, under appointment from the court.”

The right to counsel in Nevada was formally
codified in 1909 when the Nevada legislature
granted the justices of the Nevada Supreme
Court wide authority “to revise, compile, an-
notate and index the laws of the State of Ne-
vada.”® For the most part, the Court adopted
the California Penal Code.”” Once revised,
Section 10883 of the Nevada code stated: “If
the defendant appears for arraignment with-
out counsel, he must be informed by the court
that it is his right to have counsel before being
arraigned and must be asked if he desires the
aid of counsel. If he desires and is unable to
employ counsel, the court must assign counsel
to defend him."®

Most right to counsel scholars have
marked this 1909 statute as the
beginning of the right to appointed
counsel for the poor charged with
crimes in Nevada, simply because
it was the first statute directly so
providing. But the law championed
by Assemblyman Thomas Wren
and recognized by the Nevada
Supreme Court in its ruling in the
case of Shepherd Wixom firmly
established the right in 1877, more
than thirty years earlier.

Justice William Henry Beatty (c. 1870).

Nevada Historical Society.
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Chapter 5

Would a Competent Attorney have helped Wixom?

tis, of course, impossible to go back in histo-

ry and see what a competent attorney would

have been able to accomplish for Mr. Wixom,
but some evidence suggests that a well-quali-
fied lawyer could have made a difference.

Circumstantial Evidence

From the records of the Wells, Fargo & Com-
pany detective agency, we know much about
the stagecoach robberies in Lander County in
1873.7 On September 27, 1873, a Woodruff

& Ennor’s stagecoach was traveling through

a canyon near Vick’s Station when a masked
highwayman aimed his rifle at the stagecoach
driver Eugene Burnett and ordered him to “halt.”
Two other bandits also appeared, one carrying
a shotgun and the other holding a revolver.
Each of the highwaymen obscured his face.
Unlike the stereotypical bandana worn in Holly-
wood westerns, the would-be robbers’ “heads
were covered with masks made from barley
sacks with eye holes cut out.”® The gang broke
open the treasure box with a hatchet and ab-
sconded with about $200.

The coach was transporting two passengers.s!
Neither of the passengers nor the driver could
identify the robbers and only gave vague de-
scriptions that the gang was composed of “one
tall, one medium-sized and one short robber.”
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We also know that the shortest robber was ap-
parently “in-charge.”

Four days later on October 1, 1873, another
Woodruff & Ennor’s stagecoach was robbed.
The driver gave the same general description
of three masked men carrying a rifle, a shotgun,
and a revolver. “The Wells, Fargo & Company
treasure box was demanded and this time it
was taken a short distance from the road before
being broken open. ... This time the box

was empty so it was expected that the robbers
would strike again soon.”®?

The highwaymen waited four weeks before
trying again. This time only two robbers were
involved. On October 22, 1874, at about the
“same point near the Reese River on the Battle
Mountain stagecoach route,” two highwaymen
ordered driver Bill Monk to halt. Accompanying
Monk was an armed guard named Lou Ferot.
The appearance of the highwaymen scared

the team of horses and the driver could not get
the horses under control immediately. Amidst
all the excitement, the robbers “simply disap-
peared into the brush”* without further incident.
It was the third attempted robbery and the sec-
ond with nothing to show for it.

Five days later on October 27, a lone road
agent stopped another coach. He was carrying
a shotgun. This may indicate that it was not
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the “leader” — who generally carried a rifle — but
one of the other two road agents or, of course,
someone entirely different. In any event, the
robber stopped the coach, was handed the box,
and escaped. The driver was Eugene Burnett,
who was also driving when the stagecoach was
robbed on September 27. Additionally, there
were “six passengers aboard, one atop and five
inside, but they were not molested and there
was no request for the U.S. mails.”®® None
could identify the
road agent. “The
amount taken
from Wells,

pany’s treasure
box was not
disclosed but

it was thought

to be a very

small amount so it
was expected that the

road agent would strike again soon.”®

On November 1, 1873, yet another coach was
stopped. This time the lone robber built a barri-
cade with sagebrush covered by a blanket — an
entirely different modus operandi from the other
attempts. “Mike Kehoe was driving with ‘Major’
Stonehill and Road Superintendent W. Adding-
ton riding on top.”” All three men reported the
“the robber has a decided ‘Yankee accent,”
something that was not reported by any of the
witnesses in any of the other recent robberies.
“There was nothing of value among the con-
tents of the box” and “everything was still in the
box when recovered, though it had been thor-
oughly rifled through.”® It was at that point that
“Wells, Fargo & Company offered a reward of
$500 for the capture of the road agents.”°
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Surely a competent
l]awyer would have had
Fago&com-  much to say about whether an
experienced stagecoach driver
would stop to be robbed
by a man carrying nothing

Perhaps, not coincidently, it was less than a
week after the reward was offered that Wixom
was arrested. Did someone want the reward
money and frame Wixom in a tip to Sheriff Em-
ery? A good lawyer would have demanded to
cross-examine whoever the tipster was.

Wixom was only charged in three of the five
stagecoach robberies: the last three occurring
on October 22, October 27, and November

1. Wixom was not
charged in the
original Septem-
ber 27 robbery
committed by
three highway-
men and the
only one involv-
ing any signifi-
cant amount of

money. Eugene

Burnett was the driver
on both September 27 and October 27, and
surely he would have been able to say if Wix-
om robbed him both times, so was it the case
that Burnett knew Wixom was not involved in
the September 27 robbery? After all, the three
culprits from the September 27 and October 1
robberies were the most likely suspects for all
five of the stagecoach robberies.

but a stick.

And what of the three robberies for which Wix-
om was arrested? Wells, Fargo & Company
fired the two stagecoach employees, Bill Monk
and Lou Ferot who were working during the
October 22 robbery, for allegedly abetting other
stagecoach robberies.®® Maybe it was Monk or
Ferot who pointed the finger at Wixom to hide
their own treachery. Had a defense lawyer
been present in the Lander County District
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Court, perhaps both Monk and Ferot would
have been subpoenaed and questioned.®* The
potential of an inside job was mentioned in

the Territorial Enterprise, as during one of the
stagecoach robberies for which Wixom stood
accused the road agent did not even carry a
gun, but used a stick as if it were a rifle.? Sure-
ly a competent lawyer would have had much to
say about whether an experienced stagecoach
driver would stop to be robbed by a man carry-
ing a stick.

During the October 27 robbery, one passenger
was riding on top of the stagecoach and surely
got a good look at the lone robber. Though no
one was able to identify the road agent that day,
a defense lawyer would have wanted to ques-
tion that passenger. After all, the passenger
might have testified that Wixom did not resem-
ble the man who robbed the stagecoach on
October 27.

An attorney would also likely have taken mea-
sures to have

the jury hear

the testimony of
eye-witnesses Ke-
hoe, Stonehill and
Addington from the
heist on November
1, stating that the
highwayman had a
decidedly “Yankee
accent.” From the
1860 United States
census, we know
that Shepherd L.
Wixom was born

in 1843 in Canada

and was raised in Lexington, Michigan — not
necessarily an area known for its “Yankee”
accents.

But the richest trove of all for a defense attor-
ney, had Wixom had one to represent him, was
probably the evidence about the allegedly sto-
len coat. The Sacramento Daily Union article
on Wixom'’s arrest notes that there were other
“suspicious circumstances,” but the principle
charge was simply that Wixom had the coat.*®

Wixom had married Gusta Frazier in Utah a
short time before his arrest and trial. According
to the press of the day, Wixom told “conflicting
stories” regarding the coat, “first saying he had
bought it in Salt Lake City for his wedding and
then said that it had been given to him as a
gift.”®* One possibility is that Wixom did indeed
purchase or receive the coat for his wedding, as
he said.®® Interestingly, the Territorial Enterprise
of January 17, 1874 reported the following: “It is
too bad that a great, rich and powerful corpora-

Carson Street, Carson City (c. 1865). Special Collections, University of Nevada, Reno Library.
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tion like Wells, Fargo & Co. should descend so
low as to put up a job on an innocent individual
to rob him of his wedding coat.”® Certainly the
local reporter got the impression that the coat in
question was Wixom’s. The jury might well have
reached the same conclusion if guided to it by a
defense attorney.

Could it be that Wixom was given the coat by
one of the three real bandits or had happened
across the coat, but after learning that it was
stolen just did not know how to explain that to
the jury for fear that it would make him look
guilty of the robberies? Again, we do not know,
but these were all avenues rich with potential
defenses in the hands of an attorney.

Perhaps Wixom’s witnesses could have corrob-
orated how he came into ownership of the coat
or could have given him an alibi for the time of
one or all of the three robberies. We simply do
not know because Wixom did not have a lawyer
challenging his indictment or questioning wit-
nesses or arguing his defense.

Wixom’s Criminal Record

Past behavior is often considered to be a good
indicator of future actions. It is easier to believe
that someone who has committed crimes in

the past is likely to commit them in the future.
Wixom was branded in the press as a “notori-
ous highwayman™” and an ex-felon. His prior
criminal record seemed to make him guilty in the
eyes of public opinion.

Here is what is known of Wixom’s criminal
record. In 1871, Wixom was arrested and jailed
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on felony charges of horse stealing. While wait-
ing for his trial, he befriended another detainee,
Ms. Hattie Funk.®® Funk was charged with

the murder of her husband, James, in Eureka.
Wixom was fully acquitted of the horse stealing
charge and was released from jail.

Later, Wixom went back to visit Mrs. Funk at the
Lander County jail. He took her a package of
men’s clothing, and Funk proceeded to walk out
of the jail’s front door. Wixom was soon discov-
ered and arrested, even as Funk fled, but she
quickly turned herself in. Though Wixom was
convicted of abetting Hattie’s escape from jail,
he received a full pardon from the Governor of
Nevada after serving less than eight months in
prison.®®

Hattie Funk too was eventually acquitted of all
the charges she faced. Itis purely speculative
as to why she was acquitted of murder, but a
newspaper account at the time suggested that
the death of James Funk was the result of a
domestic dispute involving “whiskey” and allega-
tions of “domestic infelicities.”

A lawyer might well have been able to prevent
people from serving on Wixom’s jury who had
been influenced by tales of his alleged crimi-
nality carried in the newspapers. Even if the
jurors had read or knew of the accounts in the
press, the lawyer could have reminded the jury
that Wixom was not guilty of the horse-stealing
charge and thus had no prior conviction other
than aiding Funk’s escape. And, Hattie Funk
may have merely been defending herself against
her husband James in what we would today
consider to be a case of domestic violence. If
so, a good lawyer may have been able to por-
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Gravestone of Sheppard Wixon in Tuttle Gulch Cemetery. Courtesy of April Salinas, Redding, California.

tray Shepherd Wixom as an honorable man
willing to stand up for a down-trodden innocent
woman who should never have been arrested
in the first place. In any event, a lawyer would
most certainly have told the jury that the Neva-
da Governor had seen fit to fully pardon Wixom
for the crime of abetting Hattie’s escape from
jail.

A Differing Theory of the Case

While Wixom was in the Nevada State Prison
before the Governor pardoned and released
him from abetting the Funk escape, 29 other
prisoners staged a large-scale escape attempt
on September 17, 1871. The prisoners overtook
the guards, broke into the armory, and stole
weapons. After an “epic gun battle,” twenty pris-
oners made it free.!!

Some time later after Wixom was released from

prison and before his arrest on the stagecoach
robberies, Wixom became aware that one of
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the escapees, Chris Blair, was living in Ogden,
Utah, under the alias Charles H. Clark. Wixom
told Sheriff Emery where Blair could be found.
Blair was captured and returned to Nevada
State Prison.? |n the hands of a competent
lawyer, such actions could be used either to
demonstrate that Wixom was of good character
or, perhaps, to show motive why a true outlaw
like Blair may have wanted to set up Wixom as
the fall guy for the stagecoach robberies.*®

Character

Although the Supreme Court decision in In re
Wixom strengthened Wren’s bill and protected
the rights of indigent defendants from 1875
onward, it did nothing for Shepherd Wixom per-
sonally. Wixom’s only available course of ac-
tion was to petition the Board of Pardons for his
release. In numerous pardon requests Wixom
insisted on his innocence, reminded the Board
that he was denied counsel, that the Nevada
Supreme Court had enforced the right to coun-
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sel on behalf of future defendants in his name,
and that he should be released.'® Though

it is lost to the historical record, Wixom even
claimed he had received a letter from Judge
McKenney admitting that the judge forced him
to trial without a lawyer and that it had been

an “injustice” to do s0.1%® Judge McKenney did
ultimately recommend Wixom for a pardon, but
it did no good. Wixom never received a pardon
from the Board. Instead, he was released from
the Nevada State Prison in 1882 after serving
out his sentence and left the state for good. He
settled in Shasta County, California, where he
died in 1894 at the age of 51.1%

Wixom is buried at the Tuttle Gulch cemetery.2”
Thanks to the electronic information age in
which we now live, a photograph of Wixom’s
headstone is publicly available. The headstone
indicates that Wixom was a Union Civil War

veteran. He enlisted in Detroit on February

5, 1863, at the age of 20 and was a private in
Company H of the Michigan 9th Cavalry Reg-
iment.1® Wixom’s regiment fought numerous
battles with the Confederate Army as they
wound their way through Ohio, Kentucky, and
on into Tennessee and Georgia. There, Wix-
om’s regiment was one of the few that stayed
with General Sherman on his famous march to
the sea that many historians credit with break-
ing the backbone of the Confederacy.

Two months before Robert E. Lee would sur-
render in April of 1865, Shepherd L. Wixom was
wounded in one of the final battles of the Civil
War. Rather than abandon the cause, Wixom
transferred into the 17th Regiment Veteran’s
Reserve Corps, also known as the “invalid”
corps. Despite their injuries, the men of the
Reserve Corps aided the front lines with com-
munication and supplies to
the extent possible. Wixom
remained in the Reserve
Corps until November 1865.

With a competent attorney,
Wixom’s military career
could have been used
during his trial to show his
good moral character and to
counter the public percep-
tion that he was a “notorious
highwayman.” This might
have gone a long way with
Wixom’s jury, given Neva-
da’s reputation as the “bat-
tle born” state that achieved
statehood, in part, to help
Lincoln win the war effort.

The 9th Michigan Cavalry at Lookout Mountain in Chattanooga, Tennessee (July
1864). Courtesy of Richard Bishop, Michigan.
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Chapter 6

The Current Indigent Defense Crisis
in Rural Nevada

evada’s commitment to equal justice fender Commission of 1971 would meet virtually
that began in the 1870s reached its every national standard related to the indepen-
zenith in 1971. The U.S. Supreme dence of the defense function.

Court handed down its Gideon v. Wainwright
decision in 1963, mandating that states — not

counties or local governments — must assure The Preeminent Need for Indepen-
competent counsel to poor people accused dence of the Defense Function

of felonies in state courts. In the wake of that

decision, in 1970 the National Conference of In 1981, the United States Supreme Court de-

Commissioners on Uniform State Laws, funded termined in Polk County v. Dodson that states
by the U.S. Department of Justice, published a have a “constitutional obligation to respect the
Model Public Defender Act that it recommended  professional independence of the public de-
all state governments adopt. Following that rec-  fenders whom it engages.”® Observing that

ommendation, in 1971 the Nevada Legislature “a defense lawyer best serves the public not by
created the State Public Defender as an execu- acting on the State’s behalf or in concert with
tive branch agency charged with administering it, but rather by advancing the undivided inter-
the constitutional mandate to provide competent  ests of the client,” the Court concluded in Polk
lawyers to the poor in all counties other than County that a “public defender is not amenable
Clark (Las Vegas) and Washoe (Reno). to administrative direction in the same sense as

other state employees.”
The State Public Defender Act created an

independent seven-member commission ap- Independence of the defense function is es-
pointed by a diversity of factions!® to ensure pecially necessary to prevent undue judicial
that no single branch of government could exert  interference.’*? As far back as the Scottsboro
undue interference on the work of the agency Boys case (Powell v. Alabama®'?), the U.S.
dedicated to representing poor people. The Supreme Court questioned the efficacy of
commission was charged with overseeing the judicial oversight and supervision of right to
State Public Defender system, hiring and firing counsel services, asking: “[HJow can a judge,
the executive of the system, and setting uniform  whose functions are purely judicial, effectively
policies for the delivery of indigent defense discharge the obligations of counsel for the ac-
services. If created today, the State Public De- cused? He can and should see to it that, in the
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proceedings before the court, the accused shall
be dealt with justly and fairly. He cannot inves-
tigate the facts, advise and direct the defense,
or participate in those necessary conferences
between counsel and accused which some-
times partake of the inviolable character of the
confessional.”*4

National standards of justice reflect the aims

of the U.S. Supreme Court. In February 2002,
the American Bar Association (ABA), House of
Delegates adopted the Ten Principles of a Pub-
lic Defense Delivery
System, noting that
the Principles
“constitute the
fundamental
criteria neces-
sary to design

a system that
provides effective,
efficient, high quality,

ethical, conflict-free legal representation for
criminal defendants who are unable to afford an
attorney.”* In 2012, the U.S. Attorney General
stated that the ABA “literally set the standard™'®
for indigent defense systems with the promulga-
tion of the Ten Principles.

The first of the ABA Ten Principles explicitly
states that the “public defense function, includ-
ing the selection, funding, and payment of the
defense counsel, is independent.”*’ In the
commentary to this standard, the ABA explains
that the public defense function “should be
independent from political influence and subject
to judicial supervision only in the same manner
and to the same extent as retained counsel,”
noting specifically that “[rlemoving oversight
from the judiciary ensures judicial indepen-
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Each state has a
“constitutional obligation to
respect the professional
independence of the public
defenders whom it engages.

dence from undue political pressures and is an
important means of furthering the independence
of public defense.”*® Likewise, the public
defense function should also “be independent
from political influence.”® To “safeguard in-
dependence and to promote the efficiency and
guality of services, a nonpartisan board should
oversee defender, assigned counsel, or contract
systems.”120

Footnotes to ABA Principle 1 refer to the Na-
tional Study Commission on Defense Services’
(NSC) Guidelines for
Legal Defense
Systems in the
United States
(1976). The
Guidelines were
created in con-
sultation with
the United States
Department of Justice
(DOJ) under a DOJ Law Enforcement Assis-
tance Administration (LEAA) grant. NSC Guide-
line 2.10 (The Defender Commission) states
that a “special Defender Commission should
be established for every defender system,
whether public or private,” and that the primary
consideration of appointing authorities should
be “ensuring the independence of the Defender
Director.™?

Independence of the defense function is the first
of the ABA Principles because without it most

of the other ABA Principles are unobtainable.
Fearing a loss of their jobs if they do not please
either a judge or a county/state executive,
defenders are at risk of taking on more cases
than they can ethically handle (in violation of
Principle 5), inappropriately delaying work on
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a case (in violation of Principle 3), not meeting
the requirements of ethical representation as
a result of triaging services (Principle 10), and
agreeing to work under low-bid, flat-fee con-
tracts (Principle 8).

About face: Nevada'’s turn away
from its commitment to equal jus-
tice

In 1975, only four years after creating the State
Public Defender Commission, the Nevada
Legislature did away with it and voted instead
to make the State Public Defender a direct
appointment by the Governor.'?2 Chief public
defenders who are direct political appointees
often take into account what they must do to
please the Governor, rather than doing what is
solely in the best interest of the defendants as
ethics require, or they risk losing their jobs.

Say, for example, that a Governor calls for all
executive branch departments to take a 10%
cut in their budgets. The problem is that pub-
lic defenders are constitutionally required to
defend all people appointed to them from the
court. Unlike other aspects of government, the
defense practitioners do not control their own
workload. Therefore a 10% budget cut is im-
possible to implement if it is not met by a 10%
cut in workload — at least it is impossible if one
is concerned about providing ethical represen-
tation. But, despite the ethical considerations,
the public defender that is a direct gubernatorial
appointee is likely to cut 10% rather than risk
being replaced by someone who will do what
the Governor says.
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Not surprisingly, the Nevada State Public De-
fender resigned in 1979, stating that the undue
political interference, institutionalized by the
Nevada Legislature in 1975, made it impossible
to fulfill the agency’s mission. A subsequent
independent review marked the State Public
Defender system as “disorganized and under-
funded.”?3

In 1989, the legislature further compromised the
ability of the State Public Defender to render
effective services by demoting the position from
a gubernatorial cabinet-level position to one of
several intra-agency positions within the De-
partment of Human Services. This move result-
ed in the State Public Defender having to argue
for adequate budgetary resources amongst
several other Human Service agencies. From
there, the director of Human Services would
have to argue for all of their needs against the
needs of all the other executive branch depart-
ments.

Without an independent voice to advocate for
appropriate resources, the state’s commitment
to the rural counties deteriorated further. As
originally conceived, the state paid for 80% of
all public defender costs in the rural counties
and the counties funded the other 20%. The
state’s financial commitment slowly eroded to
the point where counties, at first, had to pay the
majority of the costs and, eventually, 80% of the
entire cost. Counties quickly learned that, by
simply opting out of the state system, they could
spend less money to provide the services and
exercise local power over their public defense
systems.

Unfortunately for those too poor to hire their
own counsel, this movement out of the State
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Public Defender system was done with no
guidance whatsoever by the state. There were
no standards as to how the counties must set
up their systems. There were no standards to
say what training or experience attorneys must
have to take indigent
defense cases or

There were no standards

and $46,661 on conflict counsel, with an addi-
tional $23,036 spent on case-related services.
Though that may sound like a lot of money,
the county reported that in the same year they
had 202 felony cases including one murder
case, 3,249 misde-
meanors, and

what on-going : 341 juvenile
wanngwas  guiding Nevada's county delinquency
required for governments as to how they ™ =
them to con- on average,

tinue to take

cases. In most
instances, the county
governments established systems in which the
lowest bidder was contracted to provide repre-
sentation in an unlimited number of cases for

a single flat fee. The attorneys were not reim-
bursed for overhead or for out-of-pocket case
expenses such as mileage, experts, investiga-
tors, etc. The more work an attorney did on a
case, the less money that attorney would make,
giving attorneys a clear financial incentive to do
as little work on their cases as possible.

The impact of this devolution was keenly felt
during a survey undertaken by the Nevada
Supreme Court Indigent Defense Commission
in 2008. Since no state agency was responsi-
ble for the representation given to poor defen-
dants in rural Nevada, the commission had to
ask each county to self-report information such
as indigent defense expenditures and number
of cases. Some counties could not or would
not provide this basic information to Nevada’s
highest Court.

Douglas County self-reported that it spent

$383,683 in 2007 on primary defender services
(or, $191,845 each for two separate attorneys)
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must set up their systems.

there was only

$119.56 available
on each of these

cases to pay the attorney a fee, and to pay the
attorney’s overhead, and to pay for all of the
necessary out-of-pocket expenses in the case.
One hundred and forty years ago the Nevada
Legislature first set attorney compensation at
a rate not to exceed $50 dollars per case. The
relative historical value of $50 in 1874 is esti-
mated to be about $12,200 in 2007 dollars,*?®
yet Douglas County public defenders in 2007
earned less than 1% of that.

ABA Principle 5 states that national “caseload
standards should in no event be exceeded.”?®
National caseload standards were first devel-
oped in 1973 under a grant from the United
States Department of Justice.'?” They state
that no attorney should handle more than 150
felonies in a single year if that is the only type
of case handled. Similarly, an attorney handling
only misdemeanors should have no more than
400 per year; juvenile delinquency matters no
more than 200 per year; and, appellate matters
no more than 25 per year.

Using these national standards, Douglas
County should have had over eleven full-time
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attorneys when, in fact, they operated with just
three part-time attorneys. And, the situation is
actually far worse. National standards require
indigent defense practitioners to have adequate
support staff. For example, national standards
require indigent defense systems to have one
investigator for every three attorneys. A state
like Indiana lowers the maximum number of
cases a public defense attorney is allowed to
handle in a year if the attorney is not provided
with the required number of support staff. No
such support staff was reported in Douglas
County.

Additionally, the part-time conflict attorney
handled only those cases where the other two
attorneys had conflicts (and, again, Douglas
County was unable to provide a simple count of
the cases that went to this part-time conflict at-
torney). We know the conflict attorney was paid
only ¥ of the amount paid to each of the other
two attorneys, so from that we can reasonably
estimate that the conflict attorney received 1
case for every 4 cases that each of the primary
attorneys received, or 1 of every 9 cases. This
would mean that each of the part-time primary
attorneys handled an average mixed caseload
of 1,685 cases (or the equivalent of the case-
load of nearly five full-time attorneys that would
be allowed under national standards). And,
this does not include other work the attorneys
were required to do under their contracts, such
as family court work and parole and probation
violations.

Douglas County is not alone. The Las Vegas
Review Journal investigated the indigent de-

fense system in Lyon County, and they found
even more problematic conditions.*?® When a
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contract defender there was appointed to the
bench, his pending cases needed to be trans-
ferred to another attorney. A 27-year-old attor-
ney who had only passed the bar exam a few
weeks prior inherited the $105,000 contract.
He also began day one of his tenure as a public
defense attorney with 600 cases, 200 of which
were felonies and some of those were murder
cases. So a brand new part-time attorney with
no experience or training was expected to jump
into a caseload that under national standards
should have been handled by more than three
experienced full-time attorneys.

And, all case-related expenses had to be paid
out of that same flat fee. The Review Journal
article reports that one public defense attorney
in Lyon County must “travel 400 to 600 miles a
week to courthouses in Fernley and Yerington,
travel time that cuts into the time he can spend
with clients.”?® With gasoline prices in 2007 at
approximately $3.10 a gallon, the attorney was
spending at least $4,000 out of that $105,000
flat fee just for gas.®® Factor in overhead costs
(e.g., insurance, bar fees, training, Internet, of-
fice space, etc.) and anything needed to proper-
ly defend the accused (e.g., experts, investiga-
tion, etc.), and it becomes obvious that, under
flat fee contracts, public defense attorneys have
financial interests to dedicate as little funding to
case-related expenses as possible.

For these reasons, ABA Principle 8 specifically
bans flat fee contracts: “Contracts with private
attorneys for public defense services should
never be let primarily on the basis of cost; they
should specify performance requirements and
the anticipated workload, provide an overflow
or funding mechanism for excess, unusual, or
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complex cases, and separately fund, expert, investi-
gative and other litigation support functions.”3!

Sorting it all out on appeal

When a defendant is convicted and sentenced in a
trial court, he has the right to have the decision re-
viewed by a higher authority. During this review pro-
cess, the defendant
can claim that

his trial lawyer
performed so
poorly that it
negatively and
unfairly affected

the outcome of

the case. These
claims are called
“ineffective assistance

of counsel claims” (IAC claims), and if found meri-
torious the case will be sent back to the trial courts

to be re-tried. Throughout the work of the Supreme
Court Indigent Defense Commission, the Court heard
that there is no problem in the rural counties because
there have been few successful ineffective assistance
of counsel claims.

However, upwards of 90% of all criminal cases in the
nation are resolved through plea bargains, not trials.**?
Douglas County, for example, self-reported that of the
3,793 indigent defense cases assigned in 2007, only
four (4) cases went to trial. This is a trial rate of less
than one half of one percent (0.11%). More astonish-
ing still, none of the 3,249 misdemeanor cases were
ever brought to trial. And, Nevada limits the issues
that can be raised on direct appeal from a guilty plea.
Finally, only a tiny fraction of the cases that do go to
trial ever move on to the appellate system. Therefore,
it is simply unsound to gauge the health of an entire
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What are the chances that
overworked, unprepared,
financially conflicted, public defense
attorneys will ever raise ineffective
assistance of counsel claims against

themselves in a direct appeal?

indigent defense system based on but a small fraction
of the few cases that do go to trial and are appealed.

In certain circumstances (e.g., if all the facts nec-
essary for an IAC finding are contained in the trial
record), an IAC claim can be brought on direct appeal.
But, in rural Nevada, the same attorney who repre-
sented the defendant at trial is also responsible for
handling the direct appeal. What are the chances that
overworked, unpre-
pared, financially
conflicted,
public defense
attorneys will
ever raise
ineffective
assistance of
counsel claims
against themselves
in a direct appeal? In
1874, Shepherd L. Wixom may have had no appel-
late review because of a lack of counsel, but poor
defendants in rural Nevada today continue to have no
meaningful review because the system is structured
so as to, in effect, give them no direct appeal.**

The first real chance of raising ineffective assis-
tance of counsel claims occurs at the post-conviction
stage of a criminal proceeding, where a defendant
may raise new issues about the constitutionality

of his conviction beyond what is in the trial record.
But, of course, there is no federal right to counsel in
post-conviction proceedings, and Nevada only ap-
points counsel in post-conviction death penalty cases.
So, if there is no counsel, there is no investigation,
and there is no ability to develop the factual basis for
an IAC claim.

Further, to the extent that ineffective assistance of
counsel claims are raised on either direct appeal or

the Future
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post-conviction in cases arising out of rural Ne-
vada courts, they are then typically subjected to
an inappropriate standard of review. Strickland
v. Washington®** established a two-pronged test
for ineffective assistance of counsel, requir-

ing that a defendant prove his trial attorney’s
actions were outside of the bounds of generally
accepted norms of practice and that the failure
of the attorney was prejudicial in the outcome of
the case. This is most often the test applied by
reviewing courts.

On the very same day, the U.S. Supreme Court
handed down United States v. Cronic as a
companion case to Strickland.**® Cronic con-
cluded that the right to the effective assistance
of counsel is “the right of the accused to require
the prosecution’s case

to survive the cru-

could have performed as an effective adversary
was so remote as to have made the trial inher-
ently unfair."38

The Cronic Court gave criminal justice stake-
holders an example of systemic deficiencies
that prevent a meaningful adversarial process
— the case of the so-called Scottsboro Boys
in Powell v. Alabama. Reviewing Cronic and
Powell together, it is clear that the U.S. Su-
preme Court has defined a meaningful adver-
sarial process as one in which the system has
both appointed an attorney and also given that
attorney the time and resources to do an effec-
tive job. Reflecting on the lack of advocacy giv-
en the Scottsboro Boys, the Powell Court said:
“from the time of their arraignment until the
beginning of their trial,
when consultation,

cible of mean- . . thoroughgoing
ingful adver- ThC rlght to thC Cff?CthC investigation
sarial testing.” ASSiIstance Of COUHSC] 1S thC and prepa-
ztefeiilem;”g right of the accused to require “'?‘t“fl’l" were
rickland, . . . vitally import-
the Cronic thC pTOSCCUtIOHS case to survive ant, the de-
Court noted the crucible of meaningful fendants did
that when "a adversarial testing.” e
true adver- aid of counsel

sarial criminal

trial has been con-

ducted -- even if defense counsel may have
made demonstrable errors -- the kind of testing
envisioned by the Sixth Amendment has oc-
curred.”* However, the Court continued, “if the
process loses its character as a confrontation
between adversaries, the constitutional guar-
antee is violated.”®” So, if there is a complete
breakdown in the adversarial system, then it is
entirely appropriate to “[conclude] that, under
these circumstances, the likelihood that counsel

IDC
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in any real sense.”
Moreover, “[i]t is vain
to give the accused a day in court with no op-
portunity to prepare for it, or to guarantee him
counsel without giving the latter any opportunity
to acquaint himself with the facts or law of the
case.”

Thus, if a defendant is not given an attorney
with the time to conduct a thorough investiga-
tion, the system is inherently defective. This is
true whether the lack of time is caused by being
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formally appointed too late in a case or by an
excessive caseload that precludes the attorney
from spending the appropriate amount of time
on a case. When an attorney agrees to han-
dle 1,400 cases in a year, or has 600 cases on
his very first day with no prior experience, or is
willing to sacrifice zealous advocacy to please
a judge or executive, the defense system is no
longer capable of subjecting each prosecution
to “the crucible of meaningful adversarial test-
ing.” The system is inherently deficient.

Conclusion

Was Shepherd L. Wixom guilty of robbing
stagecoaches in Lander County in 18737 Did
the real perpetrator of the crime remain at large
to wreak havoc on public safety in Nevada
while an innocent man languished at the state

penitentiary for ten long years at tax payer
expense? Or, did Wixom receive his just pun-
ishment? The simple answer is that no one
will ever know for certain because Wixom did
not get to subject his indictment to meaningful
adversarial testing.

The fact that the criminal courts in rural Ne-
vada today do not, in every instance, provide
an adequate right to counsel, means that the
same mistakes are still being made that threat-
en public safety. The state of Nevada must
make every effort to restore a meaningful right
to counsel to ensure that its criminal courts are
doing the very best to convict the guilty while
preventing the wrongful conviction of the inno-
cent.

Austin, Nevada (c. 1870). Special Collections, University of Nevada, Reno Library.
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Chapter 7

Recommendations

ince January 2008, the Nevada Su-

preme Court has handed down a

number of administrative orders aimed
at providing a constitutionally adequate right to
counsel. Though the orders have had signifi-
cant impact on urban Nevada, and in particular
Clark County (Las Vegas), the administrative
orders have had little impact in rural counties.
The reason for this is not very complicated. As
the largest county in the state, Clark County has
the resources and indigent defense structure to
respond to the Court’s mandates, whereas rural
Nevada does not.

So, for example, when the Court ordered the
judiciary to be removed from the oversight and
administration of indigent defense services in
January 2008, Clark County could easily hire
an independent assigned counsel coordinator
to run the conflict panel. But the rural counties
had no financial ability to hire independent con-
tractors to administer their services. In many
rural counties, two or three attorneys provide all
right to counsel services, and hiring a fourth to
supervise is cost-prohibitive. For this reason,
the Court accepted what became known as

the “Wagner Compromise,” a so-called tempo-
rary fix for jurisdictions where there are three
or fewer district or limited court judges within

a single township. In these jurisdictions un-
der the “Wagner Compromise,” appointments

IDC
03/22/2013

and approval of trial-related expenses must be
carried out by another judge within the district
or by the district judge who has served longest
in the district. This temporary fix has become
institutionalized over the past four years and,

of course, it never remedied that problem of
judicial interference exerting undue influence on
an appointed lawyer. In other words, this fix is
no solution at all.

We begin our recommendations with a simple
observation: Nevada’s rural counties cannot
shoulder the state’s financial responsibilities
under Gideon and its progeny. An examination
of U.S. Supreme Court case law on the right to
counsel since 1963 reveals that county respon-
sibilities for funding indigent defense in Nevada
are only going to expand in future years unless
the state steps in. Because the right to coun-
sel is a core foundation of individual liberty, the
United States Supreme Court has time after
time expanded the right to counsel whenever a
guestion has arisen regarding how, when, and
where counsel must be provided to an individu-
al facing a loss of liberty at the hands of govern-
ment. This has been true regardless of whether
the U.S. Supreme Court of the time was viewed
as liberal or conservative. The right to counsel
established for felony cases in Gideon now
applies as well to direct appeals,®° juvenile
delinquency proceedings,'* misdemeanors,*
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misdemeanors with suspended sentences,#?
and appeals of sentences resulting from guilty
pleas.*®

Although Gideon required the “guiding hand of
counsel at every step in the proceedings (em-
phasis added),” it took the Court a number of
cases to delineate the specific steps in a case
at which the right to counsel must be provid-
ed. These steps now include at least police
interrogations,*** post-indictment police line-
ups,*® preliminary hearings,'* and plea negoti-
ations.*’ It was the Roberts Court in 2008 that
extended the right to counsel to its earliest point
yet. When a person is arrested on a criminal
charge, the accused is brought before a mag-
istrate to be told of the accusation against him
and learn whether and under what circumstanc-
es he can be released from jall, if at all. This
appearance before a magistrate often occurs
long before prosecution is formally instituted
and often even before any prosecutor is aware
that a crime has occurred or that a person has
been arrested for it. In Rothgery v. Gillespie
County, the Roberts Court reaffirmed two earli-
er decisions of the Court holding “that the right
to counsel attaches at the initial appearance
before a judicial officer. This first time before a
court, also known as the ‘preliminary arraign-
ment’ or ‘arraignment on the complaint,””* said
the Court, “marks the start of adversary judicial
proceedings that trigger attachment of the Sixth
Amendment right to counsel.”'*® At that point,
the state is obliged “to appoint counsel within

a reasonable time once a request for assis-
tance is made.”* The Court made clear that

it does not matter “whether the machinery of
prosecution was turned on by the local police
or the state attorney general,”®* and it refused
to countenance any “distinction between initial

arraignment and arraignment on the indictment”
even though strongly urged to do so.**?

The United States Supreme Court has also
consistently held that the right to a lawyer
means more than just the right to a warm body
with a bar card. In McMann v. Richardson,*3
the Court declared that “the right to counsel is
the right to the effective assistance of counsel.”
In 2010 in Padilla v. Kentucky, the Court said
“()t is our responsibility under the Constitution
to ensure that no criminal defendant—whether
a citizen or not—is left to the ‘mercies of incom-
petent counsel.” To satisfy this responsibility,
we now hold that counsel must inform her client
whether his plea carries a risk of deportation.”**
And in 2012, the Court made clear with two
more cases — Missouri v. Frye and Lafler v.
Cooper — that the right to effective assistance of
counsel applies not just to trials but also to the
plea-bargaining process.?*® The Frye and Coo-
per decisions greatly increase the exposure of
those governments that are responsible for pay-
ing the cost of meritorious ineffective assistance
of counsel claims, because the overwhelming
majority of cases are resolved through plea
deals. Nevada’s rural counties just cannot keep
up with the cost of this ever-evolving right to
counsel case law.

Moreover, the U.S. Department of Justice has
begun to enforce the right to counsel. On
December 18, 2012, the U.S. Department of
Justice announced an agreement with Shelby
County (Memphis), Tennessee, to usher in ma-
jor reforms of the county’s juvenile court system
and the method for representing children in
delinquency proceedings. Sweeping changes
are afoot, including systemic safeguards such
as independence, reasonable caseloads, attor-
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ney performance standards, and training for the
juvenile defense function, among others — basi-
cally the majority of the standards envisioned by
the ABA Ten Principles. Should the Department
of Justice turn next to rural Nevada, it could
become very costly for the counties to try to
defend a federal lawsuit.

For all these reasons, the 6AC makes a single
recommendation:

Recommendation #1: A state-funded
public defender commission is established to
oversee and administer all right to counsel
services in every county other than those that
are required under Nevada Revised Statutes
260.010 to have a local public defender agen-
cy. The commission is authorized to establish
and administer rules and standards for the
effective and efficient delivery of indigent
defense services in those counties that it over-
sees.

The Nevada Supreme Court should either make
permanent the indigent defense commission
envisioned in the January 4, 2008 ADKT-411,
but exclude those counties required to have a
public defender under Nevada Revised Statutes
260.010 (Clark and Washoe Counties), or the
Court should actively engage the legislature to
do so. Several states have similar systems.

For example, the Oklahoma Indigent Defense
Services oversees and administers services in
rural counties, while Oklahoma County (Oklaho-
ma City) and Tulsa County (Tulsa) remain out-
side of the state system. In Kentucky, Jefferson
County (Louisville) remains independent of the
Kentucky Public Advocate. And in Tennessee,
both Davidson County (Nashville) and Shelby
County (Memphis) operate independent of the
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state system, although both receive some state
funding.

Though it is always best to have local stakehold-
ers determine the most appropriate make-up

of such commissions, we note how two states
have set up their Commissions:

a. Louisiana Public Defender Board: La
R.S. 15 § 146 creates a 15-member com-
mission. Appointing authorities: Governor
(2 appointees); Chief Justice (2 appoin-
tees: one a juvenile justice expert; one a
retired judge with criminal law experience);
President of the Senate (1); Speaker of the
House (1); Four Deans of accredited law
schools (Louisiana State University, Loyola,
Southern, and Tulane — 1 appointment
each); State Bar Association (2); Louis A
Martinet Society (African-American Bar:

1); Louisiana State Law Institute’s Children
Code Committee (1); and, the Louisiana In-
terchurch Conference. “Persons appointed
to the board shall have significant experi-
ence in the defense of criminal proceed-
ings or shall have demonstrated a strong
commitment to quality representation in
indigent defense matters. No person shall
be appointed to the board that has received
compensation to be an elected judge,
elected official, judicial officer, prosecutor,
law enforcement official, indigent defense
provider, or employees of all such persons,
within a two-year period prior to appoint-
ment. No active part-time, full-time, con-
tract or court-appointed indigent defense
provider, or active employees of such
persons, may be appointed to serve on the
board as a voting member.”
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b. North Carolina Commission on Indigent
Defense Services: NC G.S. § 7A-498.4
creates a thirteen-member commission.
Appointing authorities are as follows: Chief
Justice (1 appointment); Governor (1);
Senate President (1); Speaker of the House
(2); North Carolina Public Defenders As-
sociation (1); State Bar (1); North Carolina
Bar Association (1); NC Academy of trial
lawyers (1); NC Association of Women
Lawyers (1); the Commission makes three
more appointments. “Persons appointed
to the Commission shall have significant
experience in the defense of criminal ... or
shall have demonstrated a strong commit-
ment to quality representation in indigent
defense matters. No active prosecutors or
law enforcement officials, or active employ-
ees of such persons, may be appointed to
or serve on the Commission. No active ju-
dicial officials, or active employees of such
persons, may be appointed to or serve on
the Commission, except as provided in sub-
section (b) of this section. No active public
defenders, active employees of public
defenders, ... may be appointed to or serve
on the Commission.”

In large geographic areas with relatively small
populations, staffed public defender offices are
often not the best method for delivering ser-
vices. The new commission should therefore be
authorized to administer, set standards for, and
oversee a rural assigned counsel and/or contract
attorney system, should the commission deem
these to be the most suitable for a particular ju-
risdiction. This is precisely what Montana does,
because the statewide commission determined
that most of rural Montana only has enough cas-
es to merit hiring private attorneys to handle the
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cases on a hourly pay or contract basis. With a
coordinated rural system, a single state commis-
sion can gauge the ability of private attorneys

to appropriately handle cases in more than one
county, thus maximizing the efficient use of the
relatively few attorneys in rural Nevada who are
willing to do this work. Such a commission may
even be able to contract with the Clark County
Public Defender to provide training for the hourly
or contract attorneys, so as not to reinvent the
wheel nor have duplicative services in a state
where most of the cases arise from a single
jurisdiction.

The problem, of course, is what should be done
with the current State Public Defender office.
The 6AC recommends that the State Public
Defender office be brought under the auspices
of the new commission and turned into a rural
appellate office. In this way, Nevada can ensure
that every indigent client receives a new and in-
dependent attorney to handle the direct appeal.
This location can likewise serve as the central
administrative office for the entirety of the rural
trial and appellate system. A central staff can
pay vouchers, administer contracts, handle attor-
ney-qualification certifications, provide supervi-
sion, be a state defender help desk, etc.
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permit activation of a suspended sentence upon the defendant’s violation of the terms of probation?” The
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Nevada Consensus Document
on Indigent Defense Reform

Nevada Supreme Court Indigent Defense Commission
March 22, 2013

A. The Constitution of the United States of America

Whereas, the United States Bill of Rights was created to protect individual liberty
from the tyranny of big government; and

Whereas, the Sixth Amendment of the United States Constitution requires that in all
criminal prosecutions, the accused shall enjoy the right to a speedy and public trial,
by an impartial jury of the State and district wherein the crime shall have been
committed, and to have the assistance of counsel for his defense; and

Whereas, the Fourteenth Amendment of the United States Constitution requires
that no State shall make or enforce any law which shall abridge the privileges or
immunities of citizens of the United States, prohibits states from depriving
defendants of life, liberty, or property, without due process of law, and forbids states
from denying to any person within its jurisdiction the equal protection of the laws;
and

B. The Constitution of the State of Nevada

Whereas, Section 1 of the Constitution of the State of Nevada determines that all
men are by nature free and equal and have certain inalienable rights among which
are the right to defend life and liberty; and

Whereas, Section 8 of the Constitution of the State of Nevada states that no person
shall be deprived of life or liberty without due process of law; and

Whereas, Section 2 of the Constitution of the State of Nevada states that the
paramount allegiance of every citizen is to the federal government in the exercise of
its constitutional powers as the same have been or may be defined by the Supreme
Court of the United States; and

C. United States Supreme Court Case law

Whereas, the United States Supreme Court has determined that due process
requires that all people have a right to an attorney in criminal proceedings under
the Sixth Amendment and that states, under the Fourteenth Amendment, must
provide attorneys to people who cannot otherwise afford a lawyer and who are
facing potential loss of life or liberty in a criminal proceeding, including: felonies
(Gideon v. Wainwright), direct appeals (Douglas v. California), misdemeanors
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(Argersinger v. Alabama), misdemeanors with suspended sentences (Shelton v.
Alabama), and, appeals of sentencing resulting from a guilty plea (Halbert v.
Michigan); and

Whereas, the United States Supreme Court determined that children facing
delinquency proceedings are entitled to a lawyer despite the quasi-civil nature of
the proceedings (In re Gault); and

Whereas, the United States Supreme Court determined in Gideon that Sixth
Amendment right to counsel requires the guiding hand of counsel at every step in
the proceedings, which have been further delineated to include: police
interrogations (Miranda v. Arizona); post-indictment police line-ups (United States v.
Wade); preliminary hearings (Coleman v. Alabama); plea negotiations (Brady v.
United States); and, initial appearance before a judicial officer where the defendant
learns the charge against him and his liberty is subject to restriction (Rothgery v.
Gillespie County); and

Whereas, the United States Supreme Court determined that the Sixth Amendment
right to an attorney is the right to an effective attorney (Strickland v. Washington)
and that if certain systemic deficiencies exist that cause even the most competent
counsel to entirely fail to subject the prosecution's case to meaningful adversarial
testing then the adversary process itself is presumptively unreliable (Cronic v.
United States); and

Whereas, the United States Supreme Court determined that the Sixth Amendment
right to effective assistance of counsel requires attorneys to inform defendants of
potential immigration collateral consequences (Padilla v. Kentucky) and extends to
plea negotiations (Missouri v. Frye; Lafler v. Cooper); and

D. Indigent Defense in the State of Nevada

Whereas, Nevada is the very first state in the union to require the appointment of
attorneys in all criminal matters, including misdemeanors, and the payment of
attorneys for services rendered; and

Whereas, the state of Nevada has chosen to delegate its Fourteenth Amendment
obligation to provide Sixth Amendment right to counsel services to its counties; and

Whereas, the delegation of constitutional mandates to counties does not end a
state’s obligation because a state must ensure that a local division of government
can provide the necessary services or step in; and

Whereas, the Nevada Legislature took initial steps for the state to fund and oversee
the various right to counsel obligations in 1971, by creating a statewide commission
to oversee services in the rural counties; and
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Whereas, the Nevada Legislature, however, disbanded the state’s commission in
1975, marking a long slow devolution of right to counsel services in rural Nevada;

It is Therefore Resolved that judicial, legislative, and executive action is needed to
restore Nevada's deep-rooted commitment to equal justice to the poor who face a
loss of liberty in criminal proceedings, by working jointly to implement the
following recommendation:

Recommendation #1: A state-funded public defender commission is established to
oversee and administer all right to counsel services in every county other than those
that are required under Nevada Revised Statutes 260.010 to have a local public
defender agency. The commission is authorized to establish and administer rules
and standards for the effective and efficient delivery of indigent defense services in
those counties that it oversees.
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IN THE SUPREME COURT OF THE STATE OF NEVADASx§noemay

w t

3!

CHER DEPUTY CLERR

IN THE MATTER OF THE REVIEW ADKT No. 411
OF ISSUES CONCERNING
REPRESENTATION OF INDIGENT
DEFENDANTS IN CRIMINAL AND
JUVENILE DELINQUENCY CASES.
/

THE SECOND JUDICIAL DISTRICT COURT — INDIGENT DEFENSE REPORT

Administrative plan for the Second Judicial District Court to meet the requirements
set forth in the order entered by the Supreme Court of Nevada on January 4, 2008, in
ADKT 411.

1. OBJECTIVE

A. This plan has taken into account all aspects of and acknowledges the
statement of policy presented in the Model Plan developed by the Supreme
Court Sub-committee to formulate a Model Plan for Indigent Representation
in Nevada.

B. This plan relates to the appointment of trial counsel, appellate counsel in
appeals not subject to the provisions of Nevada Rules of Appellate
Procedure 3C, counsel in Post-Conviction matters, counsel in Juvenile
matters, and counsel in certain Family Division matters: the approval of
expert witness fees, investigation fees, and attorney fees; and the
determination of Indigency in the Courts within the Second Judicial District
Court, including the District Court and all Washoe County Justice Courts

where applicable.

I. DEFINITIONS:
A. “Representation” includes counsel and investigative, expert and other

services.
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“Appointed attorney” includes private attorneys, both contracted and hourly,

Public Defender, Alternate Public Defender, and staff attorneys of the Public

Defender and Alternate Public Defender's offices in Washoe County.

PROVISION OF REPRESENTATION

A.

Mandatory Appointment

Representation shall be provided for any financially eligible person who:

10.
11.

is charged with a felony;

is charged with a gross misdemeanor in which the prosecution
is seeking jail time (incarceration);

is alleged to have violated probation or other supervision and a
jail or prison sentence of confinement may be imposed;

is a juvenile alleged to have committed an act of juvenile
delinquency;

is subject to commitment pursuant to NRS 433A.310:

is seeking relief from a death sentence pursuant to NRS
34.724(1);

is in custody as a material witness;

is entitled to appointment of counsel under the Sixth
Amendment to the United States Constitution or any provision
of the Nevada Constitution, or when due process requires the
appointment of counsel, or the Court is likely in impose jail or
prison time;

faces loss of liberty in a case and Nevada law requires the
appointment of counsel;

faces loss of liberty for criminal contempt;

has received notice that a grand jury is considering charges
against him/her and has requested counsel.

Discretionary Appointment

Whenever a court determines that the interests of justice so require,

representation shall be provided for any financially eligible person who:

1.

is charged with a misdemeanor, infraction or code violation for
which a sentence of confinement is authorized;
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is seeking post-conviction relief, other than from a death
sentence, pursuant to NRS 34.724(1);

is charged with civil contempt and faces loss of liberty;

has been called as a witness before a grand jury, a court, or
any agency which has the power to compel testimony, and
there is reason to believe, either prior to or during testimony,
that the witness could be subject to criminal prosecition, a civil
or criminal contempt proceeding, or face loss of liberty;

any other case in which the court determines in the interest of
justice appointment of counsel is appropriate.

Timing of Appointment of Counsel

Counsel shall be provided to eligible persons:

1.
2.
3.

4.

within 72 hours of formal charges being filed against the person
held in custody or as soon as feasible;

when they appear before a judge;

when they are formally charged or notified of charges, if formal
charges are sealed; or

when a District Judge or Justice of the Peace otherwise
considers appointment of counsel appropriate.

Number and Qualifications of Appointed Counsel

1.

one attorney shall be appointed consistent with Section IV and
V herein, except in Capital Cases;

two attorneys shall be appointed consistent with Section IV and
V herein, as soon as possible in all open murder cases which
are reasonably believed to result in a Capital Case;

at least one of the two attorneys appointed to represent
defendants charged in Capital Cases must meet the minimum
standard for lead counsel pursuant to Nevada Supreme Court
Rule 250 and both attorneys appointed must conform to the
performance guidelines or standards as adopted by the
Nevada Supreme Court for Capital Cases.
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E.

Eligibility for Appointed Representation

1.

All persons found indigent shall be financially eligible for appointed
representation: ‘

a.

a person shall be deemed “indigent” who is unable, without
"substantial hardship” to himself or his dependents, to obtain
competent, qualified legal counsel on his or her own:
“substantial hardship” is presumptively determined to include all
defendants who receive public assistance, such as Food
Stamps, Temporary Assistance for Needy Families, Medicaid,
Disability Insurance, reside in public housing, or earn less than
200 percent of the Federal Poverty Guideline:

a person is presumed to have a “substantial hardship” if he or
she is currently serving a sentence in a correctional institution
or housed in a mental health facility or is a minor:

persons not falling below the presumptive threshold for
indigency will be subject to a more rigorous screening

process to determine if their particular circumstances, including
seriousness of charges being faced, monthly expenses, and
local private counsel rates, would result in a “substantial
hardship” were they required to retain private counsel.

Screening for Eligibility:

a.

The Pretrial Services Division of the Second Judicial District
Court shall conduct the screening for financial eligibility of all
persons who:

1. due to the nature of their charges in the Second Judicial
District Court or a Washoe County Justice Court, if
indigent, are mandated to have counsel appointed at
public expense;

2. due to their indigency are requesting investigative fees,
expert fees, or other services, be paid at public expense
for a case pending in the Second Judicial District Court
or a Washoe County Justice Court; or

3. when a District Court Judge or Washoe County Justice
of the Peace requests a screening by Pretrial Services to
determine whether a person is indigent.

Pretrial Services shall provide notification to the Court having

jurisdiction over a person's case of the results of Pretrial
Services screening with regard to financial eligibility for

76/124




10

1

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

S

DC
BY22/2013

representation at public expense.

Appointed counsel may assist in providing information during
the screening but shall not be asked to make a
recommendation with regard to eligibility.

3. Partial Eligibility:

If a court determines that a person is able to afford counsel or
has actually retained counsel but cannot be effectively
represented due to inability to pay for necessary services such
as investigators, experts or other services, the court shall order
that these services be provided at public expense;

The extent and cost of these services shall be approved by the
Appointed Counsel Administrator:

The determination of the extent and approval of the amounts
made by the Appointed Counsel Administrator may be
appealed to the Washoe County Manager or their designee;

Appeals from the determination of the County Manager or their
designee, as to the extent and amount allowable for these
fees, may be made to the Chief Judge of the Second Judicial
District Court.

4. Disclosure of Change in Eligibility:

a.

Counsel shall advise the Chief Judge of the Second Judicial
District for matters pending in the District Court or the
Administrative Judge for matters pending in a Washoe County
Justice Court of the change in their clients' eligibility for public
payment for representation;

1. if, at any time after appointment, counsel obtains
information that a client is financially able to make
payment, in whole or in part, for legal or other services in
connection with his or her representation: and

2. the source of the attorney’s information is not protected
as privileged communication.

5. Reimbursement:

a.

Adult Matters:
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the Court having jurisdiction over the matter may order
the reimbursement to Washoe County for all or part of
the representation at public expense of a person for
services provided by the Public Defender, Alternate
Public Defender, contract, hourly or capital case
appointed counsel.

Juvenile Matters:

the Second Judicial District Court Family Division
Juvenile Judge may order the parents of a juvenile to
reimburse the county for the reasonable attorney fees
and costs of the juvenile's representation, whether
provided by the Public Defender, Alternate Public
Defender, contract, or hourly appointed counsel (NRS
62E.300).

IV. APPOINTMENT OF THE PUBLIC DEFENDER

A. Initial Appointment:

a.
b.

C
/22/2013

1. the District Court Judge or Justice of the Peace having jurisdiction
over a case that is pending in Washoe County shall appoint the
Washoe County Public Defender to represent a party if:

a. the person has requested representation:
b. the case is of the nature described above as mandating
appointment of counsel;
C. the person has been found eligible by Pretrial Services for
representation at public expense;
d. the case is not a post conviction proceeding.
2. The District Court Judge or Justice of the Peace having jurisdiction

over a case that is pending in Washoe County may appoint the
Washoe County Public Defender to represent a party if:

the person has requested representation:

the case is of the nature described above as being
discretionary as to appointment of representation at public
expense;

the person has been found eligible by Pretrial Services for
representation at public expense;

the case is not a post conviction proceeding.
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3. Unless there is a valid, Court approved, written waiver from co-
defendants, the Public Defender shall not be appointed to represent
co-defendants in a case.

B. Determination of Conflict of Interest:

1. The Public Defender shall, as soon as practicable, upon appointment,
conduct a conflict check to determine whether any conflict of interest
exists which would prevent representation of the client.

2. If such a confiict is determined by the Public Defender to exist, such
fact shall be brought to the attention of the Alternate Public Defender
as soon as possible.

3. The Alternate Public Defender shall undertake representation in all
cases which are in Justice Court unless a conflict check determines
that there exists a conflict of interest which would prevent
representation of the party:

a. if such a conflict is determined by the Alternate Public
Defender to exist, such fact shall be brought to the attention of
the Appointed Counsel Administrator, as soon as practicable;
and

b. the Appointed Counsel Administrator shall select counsel from
the contract, hourly or capital case appointed counsel lists to
take over the representation.

4. If the Alternate Public Defender is notified that continued
representation of a party would create a conflict for the Public
Defender in cases which are in District Court, the Alternate Public
Defendant shall file a written Substitution of Counsel replacing the
Public Defender's office, unless:

a. the Alternate Public Defender determines that representation
' would create a conflict of interest:

1. the Alternative Public Defender shall notify the
Appointed Counsel Administrator as soon as
reasonable, include in that notification enough
information for the Appointed Counsel Administrator to
determine if a contract, hourly, or capital case qualified
attorney should be selected to replace the Alternate
Public Defender;

@) upon notification, the Appointed Counsel
Administrator shall:
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(1) select an attorney(s) pursuant to Section
V, which is appropriate for appointed
representation in the case;

(2) prepare a written Substitution of Counsel
substituting in the selected attorney in
place of the Alternate Public Defender,
indicating whether it is pursuant to an
indigent appointment contract, hourly or
capital case list attorney; and

(3)  cause the Substitution of Counsel to be
filed in the District Court prior to the first
appearance by new counsel.

b. the Alternate Public Defender requests a hearing in
District Court regarding the Public Defender conflict prior
to accepting the appointment of representation.

1. If the Court approves the Public Defender request
for relief from representation, the Alternate Public
Defender shall file a substitution of counsel and
undertake representation;

2. if the Court does not approve the Public Defender
request for relief from representation, the Public
Defender will continue representation until relief is
granted.

Assignment of Attorneys

1.

The determination of assignment of which attorney within the office of
the Public Defender or Alternate Public Defender will represent an
indigent person rest solely within the discretion of the Public Defender
and/or Alternate Public Defender.

The determination of which contract, hourly or capital case attorney(s)
is substituted in for the Alternate Public Defender shall rest within the
Appointed Counsel Administrator in accordance with this plan and
specifically Section V, herein.

Complaints by Clients

1.

The Public Defender and Alternate Public Defender shall maintain a
system for receipt and review of written complaints made by clients.

The Appointed Counsel Administrator shall maintain a system for
receipt and review of written complaints made by clients.
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V. APPOINTMENT OF PRIVATE ATTORNEYS

A. Selection of Panel of Attorneys
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1.

The Second Judicial District Court - Court Administrator shall establish
the Appointed Counsel Selection Committee within fifteen (15) days of
May 5, 2008;

a. the Appointed Counsel Selection Committee shall be made up
of five (5) attorneys who:

(1 have no pecuniary interest in the outcome of the
attorney selection or performance evaluation process;

(2) have no legal, financial or familial relationship to any
attorney whose qualification or performance will be
evaluated;

3) are not directly related to the judiciary or any
prosecution function; and

(4) have an interest in the variety of types of cases that are
represented by the appointed counsel lists to be
selected by the Committee.

The Appointed Counsel Selection Committee shall establish within
thirty (30) days of its establishment, the minimum qualifications for all
appointed counsel lists, taking into effect the additional qualifications
required for exceptionally difficult cases involving life penalties and
capital cases, and unique case types such as juvenile and
dependency cases.

The Appointed Counsel Selection Committee shall create the
Appointed Counsel lists (contract, hourly and capital) and sub-lists as
the committee deems appropriate within sixty (60) days of its
establishment.

Attorneys may be selected for inclusion on multiple lists and sub-lists.

On an ongoing basis, the Appointed Counsel Selection Committee
shall:

a. review the lists created and modify membership as the
Committee deems appropriate;

b. annually review the performance and qualifications of attorneys
on the Appointed Counsel lists including:

(1) annually solicit input from Judges, and others familiar
with the practice of criminal defense, juvenile and family
law where appointed counsel are utilized:;
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B.

(4)

®

review any compiaints from clients;

review the history of participation in training of each
new applicant and each contract, hourly and capital case
list attorney receiving appointments; and

determine eligibility and selection of appointed counsel
for new or continued participation.

Contract, Hourly and Capital Case Attorneys:

1.

Contract Attorneys:

a.
b.

Washoe County shall contract for appointment of counsel;

Washoe County contract attorney compensation may be based
either on an hourly basis, a flat fee basis, or a combination of

both;

(1)

(2)

3)

(4)

if the contract is based on a flat fee basis, the contract
should consider, but not be limited to, the following
factors:

(a)  the average overhead for criminal defense
practitioners in the locality;

(b)  the number of assignments expected
under the contract;

(c) the hourly rate paid for all appointed
counsel; and

(d) the ability of the appointed attorney to
comply with the Performance Standards fon
Appointed Counsel as adopted.

Washoe County shall contract with attorneys as
appointed counsel only after the attorney has been
qualified to enter into such a contract by the Appointed
Counsel Selection Committee; and

the contract must be subject to termination annually or
sooner, if determined by the Appointed Counsel
Selection Committee that a contract attorney is not
abiding by the standard guidelines for qualification of
appointed counsel; and

the payment of fees and expenses of contracted
appointed counsel by Washoe County shall be governed
by contract between counsel and Washoe County
subject to appeal as described in lll. E. 3. b., c., and d.;
and
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2.

3.

»

(5).  the contract shall exclude appointment in cases with the
potential of a life sentence and capital cases.

In all cases which cannot be handled by the Public Defender or

the Alternate Public Defender, an attorney from the contract
attorney list will be assigned by the Appointed Counsel
Administrator, except in cases carrying a penalty of life
imprisonment, death, post conviction or when the court, or the
Appointed Counsel Administrator determines the complexity of
the case or the severity of the penalty are such as to
necessitate the appointment of an hourly attorney.

Contract Appointed Counsel shall be selected in consecutive

order from the Contract attorney list by the Appointed Counsel
Administrator.

Hourly and Capital Case Attorneys:

a.

If the Washoe County Public Defender, Alternative Public
Defender and contract counsel can not handle the case: or the
Appointed Counsel Administrator determines the case is

not appropriate for contract counsel to handle, alternative
counsel will be selected by the Appointed Counsel
Administrator as follows:

(1)  the Appointed Counsel Administrator shall select this
alternative appointed counsel, in consecutive order, from
the "Hourly" list; except

(2) if the nature of the case requires lead counsel be
selected from the "Capital Case" list, the Appointed
Counsel Administrator, in consecutive order, shall select
from the "Capital Case" list;

(3)  the Appointed Counsel Administrator shall select
"Second Chair" counsel for a capital case: counsel may
be selected next in order from the "Hourly" list, if the
attorney qualifies under Supreme Court Rule 250 for
"second chair" selection, or the "Capital Case" list.

The payment of fees and expenses of "Hourly" and "Capital
Case" appointed attorneys shall be approved by the Appointed
Counsel Administrator subject to appeal in the same way as
discussed in Section lll. E. 3. b., ¢., and d.

Delegation of Responsibilities:

a.

Appointed counsel cannot delegate responsibilities for
representation to another attorney.
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b. Appointed counsel may receive assistance from associate
attorneys, mentees, or other Selection Committee qualified
attorneys, in carrying out his/her responsibilities.

C. All substantive court appearances must be made by an
attorney who has been determined to be qualified by the
Selection Committee to handle the type of case counsel has
been appointed to handle.

Post Conviction:

1.

The Chief Judge of the District shall determine eligibility, using the
same standards as discussed herein for determination of indigency, in
forma pauperis applications filed in the District Court for post
conviction cases and notify the Appointed Counsel Administrator, if
application is granted.

In mandatory appointment cases:

a. the Appointed Counsel Administrator shall select, in
consecutive order, counsel from the "Hourly Post Conviction"
list; and

b. prepare an Order for Appointment for the assigned District

Judge's signature.

In non-mandatory appointment cases, the assigned District Judge
shall notify the Appointed Counsel Administrator, if the Judge's
decision is to appoint counsel.

a. the Appointed Counsel Administrator shall select, in
consecutive order, counsel from the "Hourly Post Conviction"
list; and

b. prepare an Order for Appointment for the assigned District

Judge's signature.

All attorney fees and investigation, expert or other fees shall be
approved by the Appointed Counsel Administrator for payment by the
State Public Defender.

Appeals from these fee determinations by the Appointed Counsel
Administrator shall be made to the Chief Judge of the District.

VI. MENTORSHIP AND TRAINING

22/2013

A.

Mentoring Programs:

If the Selection Committee determines that the ends of justice will be
served by selection of attorneys who do not possess the requisite
experience as determined by the committee, a mentoring program
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12




2
3
4 B.
5
6
7
8
9
10
11 C.
12
13
14 D.
15

16

17

must be established to insure that the inexperienced attorney will be
provided supervision and mentoring from an experienced attorney. In

no instance shall an attorney who has not tried at least one felony jury trial
be permitted to try a felony case without an experienced criminal

defense attorney sitting as “second chair.” '

Annual Training:

An intensive training program shall be conducted for all private
attorneys who receive appointments to cases. The program shall
include training in bail and release, motion practice, search and
seizure, evidentiary issues and trial practice, appeal, post-
conviction practice, juvenile, and family law, as deemed appropriate.
All contract, hourly and capital case appointed attorneys will be
encouraged to attend.

Periodic Training:

Periodic training events will be conducted on issues of interest to
appointed counsel.

Creation and Coordination of Training:

The Public Defender, Alternate Public Defender and the Appointed
Counsel Administrator shall be responsible for coordinating,
scheduling and creating the training events described above.

18 || VII. DUTIES OF APPOINTED COUNSEL
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Standards:

The services to be rendered to a person represented by appointed
counsel shall be commensurate with those rendered if counsel were
privately employed by the person. Representation shall be provided in
compliance with the Performance Standards for Representation of
Indigent Defendants adopted by the Supreme Court, or as the same
may be amended.

Professional Conduct:

Attorneys appointed under this Plan shall conform to the highest
standards of professional conduct, including but not limited to the
provisions of the Nevada Rules of Professional Conduct.

No Receipt of Other Payment:
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Appointed counsel may not require, request, or accept any payment or
promise of payment or any other valuable consideration for
representation under the appointment, unless such payment is
approved by Order of the Court.

Continuing Representation:

Once counsel is appointed, counsel shall continue representation until
substitute counsel has filed a notice of appearance; until an order has
been entered allowing or requiring the person represented to proceed
pro se; or until the appointment is terminated by court order. If
appointed counsel is relieved, such counsel must assist successor
counsel in securing the file and other necessary information to insure
that all deadlines are met, including those applicable to appeal and

post-conviction matters.

VIII. APPOINTED COUNSEL ADMINISTRATOR

A. Selection:

1.

Washoe County will contract with a lawyer on or before July 1, 2008,
to serve as the Appointed Counsel Administrator. The terms of this
contract will be determined by this plan, Washoe County and the
Appointed Counsel Administrator, but in no event will this Appointed
Counsel Administrator be directly involved in direct representation in
appointed counsel cases.

B. Duties:

1.

The Appointed Counsel Administrator shall have all the duties and
responsibilities stated in the various sections of this plan.

The Appointed Counsel Administrator shall maintain the list of all
attorneys approved by the screening committee for contract, hourly
and capital case appointment. In addition, the Appointed Counsel
Administrator shall maintain appropriate records to reflect the cases
and dates to which each attorney has been appointed.

When notified of the need for representation, the Appointed Counsel
Administrator, shall select, in order and as more fully described herein,
the next available attorney from the list of those attorneys qualified to
provide representation as approved by the screening committee.
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4. The Appointed Counsel Administrator shall be responsible for
approving the claim for payment of each attorney and any expert or
other service fees at the conclusion of appointed counsel's
representation or, if appropriate, periodically during appointed
counsel's representation, as specifically discussed herein.

Dated: May 1, 2008.

QDnruL 4%&(\\‘&%

CHIEF DISTRICT JUDGE
SECOND JUDICIAL DISTRICT COURT
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SUPREME COURT OF THE STATE OF NEVADA
OFFICE OF THE CLERK
201 South Carson Street
Carson City, Nevada 89701-4702

RECEIPT FOR DOCUMENTS

May 5, 2008

To: Kathy Hardcastle, Chief Judge
Jeffry M. Wells
Drew R. Christensen

Re: ADKT 411

You are hereby notified that the Clerk of the Supreme Court has received
and/or filed the following:

Date

5/1/08 Filed Clark County's Administrative Plan for Appointment of
Counsel

Tracie K. Lindeman
Clerk of Court
TKL:lc
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IN THE SUPREME COURT OF THE STATE OF NEVADA

IVIPRCIY MH: 16
IN THE MATTER OF THE REVIEW OF) ADKT No. 411 F“.ED
ISSUES CONCERNING )
REPRESENTATION OF INDIGENT )
DEFENDANTS IN CRIMINAL AND )
JUVENILE DELINQUENCY CASES. ) MAY 012008
) TRALIE DE

CLE

ay —
CLARK COUNTY’S ADMINISTRATIVE PLAN CHIEF DEPUTY CLERK

FOR APPOINTMENT OF COUNSEL

COMES NOW Clark County, Nevada, by and through THE HONORABLE
KATHY A. HARDCASTLE, Chief Judge of the Eighth Judicial District;
JEFFREY M. WELLS, Clark County Assistant County Manager; DREW R.
CHRISTENSEN, Clark County Director of the Office of Appointed
Counsel, and moves this Honorable Court for an Order approving
the attached Clark County Administrative Plan for Appointment of

Counsel.

dge for the Eighth
Judicial District Court - Dept IV
200 Lewis Avenue
Las Vegas, NV 89155

By:

Courfty Assistant County Manager
500 S Grand Central Pky
Las-Vegas, NV 891

DREW R. CHRISTENSEN
a\lark County Director Office of Appointed Counsel
S Grand Central Pky

Vegas, NV 89155
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CLARK COUNTY’S ADMINISTRATIVE PLAN FOR
APPOINTMENT OF COUNSEL

Effective Date July 1, 2008

OVERVIEW

Clark County, Nevada provides indigent individuals legal counsel at all phases of serious criminal
proceedings. In furtherance thereof, Clark County established the Office of the Public Defender
for the purpose of providing all necessary legal counsel to indigent individuals accused of criminal
activity. Clark County established the Office of the Special Public Defender to provide all
necessary legal counsel to individuals charged with the offense of Open Murder that the Public
Defender is unable to represent. The Office of the Special Public Defender also provides legal
counsel to indigent parents facing termination of their parental rights. Clark County now has
established The Office of Appointed Counsel (OAC) as an independent department, separate from
the Judges, Court Administration, the Public Defender’s Office, and the Office of the Special
Public Defender. The OAC develops and administers programs that effect the legal representation
of indigent individuals criminally accused in Clark County, Nevada that cannot be represented by
either the Office of the Public Defender and/or the Office of the Special Public Defender. The
OAC also develops and administers programs that effect the legal representation in parental
termination cases where the Office of the Special Public Defender is unable to provide
representation.

OFFICE OF APPOINTED COUNSEL’S STATEMENT OF POLICY

Objectives - The Office of Appointed Counsel’s objective is to assure quality legal representation
of indigent persons without waste of public resources. The OAC shall administer this Plan so that
those accused of crime, or otherwise eligible for services of appointed counsel, will not be
deprived, because they are financially unable to pay for adequate representation, of any element of
representation necessary to an adequate defense. It is the goal of the OAC to maintain a panel of
attorneys, who are available and well qualified to provide high quality, dedicated, effective,
efficient legal representation to those individuals financially unable to employ counsel in adult
criminal cases, juvenile criminal cases, and parental termination cases where the Office of the
Public Defender and the Office of the Special Public Defender are unable to do so. This panel of
attorneys shall become known as the Indigent Defense Panel (IDP). It is the OAC’s responsibility
to insure that all individuals who qualify for appointments outside of the Public Defender and
Special Public Defender receive timely and competent legal representation from the IDP and that
appointments are allocated in a manner that is fair, neutral and nondiscriminatory. The OAC may
amend this Plan as necessary to continue to provide high quality criminal defense services.

The further objective of the OAC is to implement the requirements set forth in the Order entered
by the Supreme Court of Nevada on January 4, 2008 in ADKT 411, or as same may be amended.

IDC 90/124
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DEFINITIONS

Administrative Attorney - is the head of the OAC who is responsible for overseeing the
operations of the case management process, assignment of attorneys outside of the Public
Defender and Special Public Defender to indigent defense cases, administering contracts,
authorizing expenditures, and providing policy analysis on criminal justice issues to the
County Administration.

Appointed Attorney — includes private attorneys, both contracted and hourly.

Ancillary Services - are defense services paid for in addition to attorney’s fees including
investigator services, expert services and mitigation specialist fees, where necessary and
appropriate.

Case Specific Costs - are expenses authorized by the OAC on a case-by-case basis when
reasonably necessary to provide an appropriate defense. Such costs include expert witness
fees, transcription, photocopying and related expenses, where necessary and appropriate.

Clark County Guidelines — refers to the documents prepared by the OAC and approved by the
Administrative Attorney setting forth the rules for authorizing expenditures and processing

requests for payment.

Expert Witness - is a person qualified by knowledge, skill, experience, training, or education to
render an opinion on scientific, technical, or other specialized matters.

Investigator — is a person licensed by the State of Nevada who is qualified to secure evidence
and/or subpoena witnesses to be used in the preparation and trial of criminal cases.

Mitigation Specialist — is a person qualified by knowledge, skill, experience, or other training as a
mental health or sociology professional to investigate, evaluate and present psychosocial

and other mitigation evidence in cases where the state is seeking the death penalty.

Representation — includes counsel and investigative, expert and other services

PROVISIONS OF REPRESENTATION

Mandatory - Representation shall be provided for any financially eligible person who:

1. Ischarged with a felony or gross misdemeanor;

2. Ischarged with a misdemeanor where jail time is mandatory or the prosecutor is
seeking jail time;

3. Isalleged to have violated probation or other supervision and custody time may be
imposed;

4. Is ajuvenile alleged to have committed an act of delinquency;
5. Is subject to commitment pursuant to NRS 433A.310
6. Is seeking relief from a sentence of death pursuant to NRS 34.724(1)
7. Isin custody as a material witness;
2
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8. Is entitled to appointment of counsel under the Sixth Amendment to the U.S.
Constitution or any provision of the Nevada Constitution, or when due process requires
the appointment, or the judge is likely to impose jail time;

9. Is charged with criminal contempt who faces loss of liberty;

10. Faces loss of liberty in a case and Nevada law requires the appointment of counsel;

11. Has received notice that a grand jury is considering charges against him/her and a
request for counsel has been made to, and approved by, the Court.

Discretionary - Whenever a court determines that the interests of justice so require, representation
may be provided for any financially eligible person who:

1. Is charged with a misdemeanor, infraction or code violation for which a sentence of
confinement is authorized; 1

2. Is seeking post conviction relief, other than from a death sentence, pursuant to NRS

34.724(1);

Is charged with civil contempt who faces loss of liberty;

Is a Party to a dependency case in which termination of parental rights is a possibility;
5. Has been called as a witness before a grand jury, a court, or any agency which has the
power to compel testimony, and there is reason to believe, either prior to or during

testimony, that the witness could be subject to criminal prosecution, a civil or criminal
contempt proceeding, or face loss of liberty;
6. Any other case in which the interest of justice requires appointment of counsel.

Bl

When Counsel Shall be Provided - Counsel shall be provided to eligible persons within 72 hours
or as soon as feasible after they appear before a judge, when they are formally charged or notified
of charges if formal charges are sealed, or when a Justice of the Peace, Hearing Master, or District
Judge otherwise considers appointment of counsel appropriate.

DETERMINING INDIGENCY

Financial Eligibility - Consistent with Nevada Supreme Court Order ADKT 411: “a person will
be deemed ‘indigent’ who is unable, without substantial hardship to himself or his dependents, to
obtain competent, qualified legal counsel on his or her own. ‘Substanital hardship’ is
presumptively determined to include all defendants who receive public assistance, such as Food
Stamps, Temporary Assistance for Needy Families, Medicaid, Disability Insurance, reside in
public housing, or earn less than 200 percent of the Federal Poverty Guideline. A defendant is
presumed to have a substantial hardship if he or she is currently serving a sentence in a correctional
institution or housed in a mental health facility. Defendants not falling below the presumptive
threshold will be subject to a more rigorous screening process to determine if their particular
circumstances, including seriousness of charges being faced, monthly expenses, and local private
counsel rates, would result in a substantial hardship were they to seek to retain private counsel.”

Screening for Eligibility - Court Administration, through Pretrial Services, may conduct
screening for financial eligibility and provide a recommendation to the court with regard to
eligibility of the defendant for the services of appointed counsel based upon the provisions set forth
above. Appointed Counsel may assist in providing information during the screening but shall not
be asked to make a recommendation with regard to eligibility.

3
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Partial Eligibility - If a court determines that a defendant is able to afford counsel but cannot be
effectively represented due to inability to pay for appropriate services such as investigators,
experts, or other services, the court shall require the defendant to retain counsel but shall order that
those ancillary services be provided at no cost to the defendant.

Disclosure of Change in Eligibility - If at any time after appointment, counsel obtains
information that a client is financially able to make payment, in whole or in part, for legal or other
services in connection with his or her representation, and the source of the attorney’s information
is not protected as privileged communication, counsel shall advise the court.

Reimbursement —

Adult: In adult matters, where the court determines that an individual does not meet the
indigence standards, but the court acknowleges that a hardship exists to retain private counsel, the
court may order the individual to reimburse the county for a portion of the reasonable attorney fees,
whether public defender, contract, or appointed counsel.

Juvenile: In juvenile delinquency matters filed with the court, the juvenile should be
presumed to be indigent. The court may order the parents of the juvenile to reimburse the county
for the reasonable attorney fees, whether public defender, contract, or appointed counsel. NRS
62E.300.

SYSTEM OF SELECTION FOR COURT APPOINTED COUNSEL

Annually, Clark County will recruit attorneys to provide indigent defense services on a contract
basis. The County will place attorneys into categories based on qualifications and interest: (1)
Track assignments with hourly appointments for life and multiple defendant cases (excluding
murder and sexual crimes); (2) Hourly capital murder cases; (3) Hourly non-capital murder, sexual
assault/lewdness, highly complex, multiple defendant, and other cases/charges carrying a potential
life sentence; (4) Hourly capital appeal/habeas cases; (5) Hourly non-capital appeal/habeas cases;
(6) Juvenile delinquency; and (7) Parental termination/abuse and neglect cases.

Attorneys interested in the above stated positions will provide applications to the OAC for
consideration. Attorneys may apply in one or more of the different categories based on
qualifications and interest. Recruitment for appointed counsel will take place during the spring of
each year, with annual contracts beginning July 1% of each fiscal year. The OAC may amend these
time frames in the future to allow for longer contract terms.

The administrative attorney of the OAC will chair the newly created Indigent Defense Selection
and Appointment Committee (IDSAC). The IDSAC will be composed of members from a variety
of stakeholders concerned with the integrity of indigent criminal defense. Various organizations
such as the Public Defender’s Office, the Special Public Defender’s Office, the Federal Public
Defender’s Office, Nevada Attorneys for Criminal Justice, the State Bar, the Clark County Bar, the
various minority Bar organizations, Nevada Legal Aid, and possible others, may be invited to
designate an individual to become a member of the IDSAC. No member of the IDSAC should have
a pecuniary interest in the outcome of the attorney selection process or be in any way legally or
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financially related to any attorney whose qualifications will be evaluated. Additionally, no
prosecutors or judges shall be members of the IDSAC. The IDSAC will determine if the
applicants meet the required qualifications. Only attorneys who meet the required qualifications
will be placed on the qualified attorney lists for the various indigent defense categories.

The IDSAC shall meet at least once a year and shall solicit input from judges, and others familiar
with the practice of criminal defense, shall review any complaints from clients and the history of
participation in training of each applicant and each contract or hourly attorney receiving
appointments to determine, along with the OAC, eligibility and continuing participation.

The IDSAC will select the top interested and qualified candidates to fill the available track
appointment positions annually, as well as the top candidates to fill the juvenile delinquency
appointments. A list of qualified alternates will be maintained to fill any positions that may
become available throughout the fiscal year.

Qualified attorney lists will be developed for each of the other categories of indigent defense work.
The list of qualified attorneys will be revised annually. Attorneys already under contract with the
OAC for a specific defense area, unless otherwise notified, need not reapply, but need only submit
their intent to renew by the deadline.

Complaints from clients, judges, or the public about representation by appointed counsel shall be
transmitted to the OAC for consideration by IDSAC and OAC in evaluation of appointed counsel.

ASSIGNMENTS AND PROCEDURES FOR APPOINTMENT OF COUNSEL

The IDSAC will assign the selected track attorneys to the various adult and juvenile tracks. In
Clark County there are currently twelve (12) different adult track assignments — nine (9) in Las
Vegas, two (2) in North Las Vegas, and one (1) in Henderson/outlying jurisdictions. The juvenile
system currently has two tracks utilizing eight (8) attorneys.

From the selected applicants, each will be assigned to a specific track annually. The assignment
process will take into account the interest of the various applicants, previous track assignments,
and the collective wisdom of the IDSAC and the OAC. Typically, no attorney should serve on the
same track for more than two consecutive years.

Once all the track attorneys have been assigned to the various departments and all of the lists for
the other specific categories have been approved, the appointment of attorneys to specific cases
will take place as follows:

Track Assignments — Each Judicial department will rotate appointments among the track
attorneys assigned to their particular court with the objective of allocating the workload
appoximately equally.

Juvenile Delinquency — Each Hearing Master and/or Juvenile Court Judge will rotate
appointments among the track attorneys assigned to their particualar court with the objective of
allocating the workload approximately equally.
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Parental Termination — Each Hearing Master and/or District Court Judge will rotate
appointments among the list of qualified attorneys with the objective of allocating the workload
approximately equally.

Criminal Hourly Cases - The OAC will assign counsel for the court to appoint where appropriate
for all murder, sexual assault/lewdness, appeal, multiple defendant, and complex cases from the
various approved lists generated by the IDSAC. Each Court, when the occasion arises where
appointment of counsel is appropriate, will contact the OAC for the next available qualified
attorney. The Court will pass the case until the next appropriate judicial court date for
confirmation of counsel. The OAC will be tasked with rotating all appointments through the
variety of approved lists equally.

MENTORSHIP AND TRAINING

Mentorship Program - The OAC will form and administer a mentorship program. Mentors will
include attorneys who have: (1) at least five years criminal defense experience in adult court,
juvenile court, appellate work or parental termination work; (2) participated in at least two non
capital murder trials and/or sexual assault/lewdness trials; or (3) are Rule 250 qualified.

The OAC will pair all qualifed mentors with a mentee to allow the mentee to enhance their
professional development and improve their level of qualifications as counsel via experience. On a
case by case basis, the OAC and mentor will navigate which cases the mentee will be assigned and
what particular duties the mentee will be assigned. Neither mentors nor mentees will receive
additional compensation for participating in the program. In no instance shall an attorney who has
not tried at least one felony trial be permitted to try a felony case without an experienced criminal
defense attorney (mentor) sitting as “second chair”.

Annual Training — A training program shall be conducted for all private attorneys who receive
appointments to criminal cases. The program will include training in bail and release, motions
practice, juvenile delinquency matters, search and seizure, evidentiary issues and trial practice,
appeals/post conviction practice, and parental termination issues. All contract and hourly
appointed attorneys will be encouraged to attend.

Periodic Training - Peroidic training events will be conducted on issues of interest to appointed
counsel.

Creation and Coordination of Training - The Public Defender and the OAC shall be
responsible for coordinating, scheduling and creating the training events described above.

STANDARDS FOR COURT APPOINTED COUNSEL

GENERAL QUALIFICATIONS:

Eligibility -The attorney shall be familiar with the practice and procedure of the criminal courts of
Nevada and shall be a member in good standing of the State Bar of Nevada. The attorney shall
have an office location in Clark County.
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Compliance with Ethical Standards - All attorneys shall comply with the Nevada Rules of
Professional Conduct and shall require that all investigators, experts and others working for or
under the direction of the attorney shall also comply with all appropriate ethical standards.

Evidentiary Matters - The attorney shall be familiar with the Nevada Rules of Evidence and shall
have knowledge of the use of expert witnesses and evidence, including, but not limited to,
psychiatric and forensic evidence.

Co-Counsel - Whether to appoint co-counsel in any non-death penalty offense and the
qualifications of such counsel, shall be at the discretion of the OAC and/or the court. The OAC
will supply the court with an attorney from the variety of apporoved lists for appointment.

Continuing Education - To maintain eligibility to receive appointed cases, each attorney must
certify that he/she is Nevada CLE compliant and complete a minimum of six (6) hours of training
approved by the OAC in criminal law, evidence or trial practice during each fiscal contract year.
(See Mentorship and Training above) Proof of compliance must be provided annually along with
the annual application or notice of intent. A failure to present the affidavit shall cause an attorney
to be subject to removal from the lists of attorneys eligible for appointment.

Re-Certification - An attorney shall file either a new application or notice of intent to renew by
May 1st of each year to remain on the list(s).

Removal from List - The OAC may remove an attorney from consideration for appointments if
the attorney does not fulfill duties required by law, attorney’s creed, canons, local rules, or the
provisions of this plan. An attorney removed from the list(s) will be given notice and the reasons
for the removal, but will have no recourse to challenge the decision of the OAC.

QUALIFICATIONS FOR SPECIFIC LISTS:

Death Penalty Cases - Two lawyers must be appointed as soon as possible in all open murder
cases which are reasonably believed to likely result in a capital charge. In order to serve as lead
counsel in a capital case where the State of Nevada is seeking a death sentence, an attorney must
exhibit proficiency and commitment to providing quality representation to defendants in death
penalty cases and must:

1. Be Nevada Supreme Court Rule 250 compliant;
2. Have acted as lead counsel in at least five (5) felony trials, including one murder trial
tried to completion (i.e., to a verdict or a hung jury);

3. Have acted as defense co-counsel in at least one death penalty trial tried to completion;
4. Have been licensed to practice law for at least three years; and
5. Participate, at least every two (2) years, in continuing legal education courses relating to

death penalty defense/mitigation.

Any attorney appointed as second chair in a capital case shall exhibit proficiency and commitment
to providing quality representation to defendants in death penalty cases.

Appointment of attorneys in capital cases shall be as further guided by Nevada Supreme Court
Order ADKT 411, or as the same may be amended, attached hereto as Exhibit A.
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Non Death Penalty Murder and Sexual Crime Cases Where Life in Prison is a Possible
Punishment - Any attorney appointed to represent a defendant as lead counsel in such cases must
exhibit proficiency and commitment to providing quality representation to defendant and must:

1. Have acted as lead counsel in at least five (5) felony trials;

2. Have been licensed to practice law for at least three (3) years;

3. Have significant experience in Clark County with felony cases from appointment in
Justice Court to District Court jury trial and sentencings;

4. Be familiar with substantive criminal law and criminal procedure and its application in
the courts of Nevada;

5. Stay abreast of changes and developments in the law by remaining compliant with
continuing legal education requirements set forth above under General Requirements.

6. Individual exceptions to these qualifications may be made by the IDSAC and OAC.

Appointment of attorneys in non-death murder and sexual crime cases shall be further guided by
Nevada Supreme Court Order ADKT 411, or as the same may be amended, attached hereto as
Exhibit A.

All other Felonies and Gross Misdemeanors - Any attorney appointed as lead counsel to
represent a defendant in any other felony or gross misdemeanor case not listed above, must exhibit
proficiency and commitment to provide quality representation to defendants and must:

1. Have at least one (1) year experience in criminal litigation;

Have at least one (1) felony jury trial tried to completion as either first or second chair;

3. Have been lead counsel in at least five (5) preliminary hearings and/or misdemeanor
trials;

4. Have demonstrated to the court and the OAC the ability to investigate, prepare, and
competently present a case to the court or jury .

5. Be available to prepare and try cases on a timely basis. Attorneys who fail to appear in
court or demonstrate an inability to timely investigate, prepare and try cases will not be
considered qualified for the Clark County IDP. Attorneys accepted for the Clark
County IDP, who no longer meet this criteria, will be removed from the list by the
OAC. _

6. Individual exceptions to these qualifications may be made by the IDSAC and OAC.

Appointment of attorneys in felony and gross misdemeanor cases shall be further guided by
Nevada Supreme Court Order ADKT 411, or as the same may be amended, attached hereto as
Exhibit A.

Death Penalty Appellate Counsel — both Direct and Post Conviction - Any attorney appointed
as counsel to represent a defendant who has received a sentence of death in a direct appeal or post
conviction proceedings, must exhibit proficiency and commitment to provide quality
representation to defendant’s and must:

1. Be Nevada Supreme Court Rule 250 compliant;
2. Have at least three (3) years of experience in criminal litigation,;
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3. Have acted as lead counsel in at least two (2) appeals or post conviction proceedings
of felony convictions; and

4. Have on at least two (2) occasions filed briefs and/or argued in the Nevada Supreme
Court, Ninth Circuit Court of Appeals or the United States Supreme Court.

5. Individual exceptions to these qualifications may be made by the IDSAC and OAC.

Appointment of appellate, either direct or post conviction, counsel in death penalty cases shall be
further guided by Nevada Supreme Court Order ADKT 411,or as the same may be amended,
attached hereto as Exhibit A.

Non- Death Penalty Appellate Counsel — both Direct and Post Conviction - Any attorney
appointed as counsel in a non-death penalty direct appeal or post conviction proceedings, must
exhibit proficiency and commitment to provide quality representation to defendant’s and must:

1. Have at least two (2) years of experience in criminal litigation;

2. Have acted as lead counsel in at least one (1) appeal or post conviction proceeding of
a felony and/or gross misdemeanor conviction; and

3. Have on at least one (1) occassion filed briefs and/or argued in the Nevada Supreme
Court, Ninth Circuit Court of Appeals or the United States Supreme Court.

4. Individual exceptions to theses qualifications may be made by the IDSAC and OAC.

Appointment of appellate, either direct or post conviction, counsel shall be further guided by
Nevada Supreme Court Order ADKT 411, or as the same may be amended, attached hereto as
Exhibit A.

Juvenile Delinquency Cases - Any attorney appointed as counsel in a juvenile delinquency case
must exhibit proficiency and commitment to provide quality representation to defendant’s and
must:

1. Have at least one (1) year of experience in criminal and/or juvenile delinquency
litigation;

2. Have litigated at least one (1) criminal jury trial as either first or second chair;

3. Have full understanding and familiarity of NRS Title 5 — Juvenile Justice;

4. Have a minimum of four (4) CLE credits annually in juvenile delinquency issues and
provide proof thereof to the OAC annually with the application or notice of intent.

5. Individual exceptions to theses qualifications may be made by the IDSAC and OAC.

Appointment of juvenile deliquency counsel shall be further guided by Nevada Supreme Court
Order ADKT 411, or as the same may be amended, attached hereto as Exhibit A.

Parental Termination Cases - Any attorney appointed as counsel in a parental termination case
must exhibit proficiency and commitment to provide quality representation to defendant’s and
must:
1. Have at least one (1) year of experience in parental termination cases;
2. Have a minimum of three (3) CLE credits annually in parental termination issues and
provide proof thereof to the OAC annually with application or notice of intent.
3. Individual exceptions to these qualifications may be made by the IDSAC and OAC.
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DUTIES OF COURT APPOINTED COUNSEL

Standards — In addition to the information listed in the Standards section above, the services to be
rendered a person represented by appointed counsel shall be commensurate with those rendered if
counsel were privately employed. Representation shall be provided in compliance with the
Performance Standards for Representation of Indigent Defendants adopted by the Nevda Supreme
Court, January 4, 2008, or as the same may be amended.

Professional Conduct - Attorneys appointed under this Plan shall conform to the highest
standards of professional conduct, including but not limited to the provisions of the Nevada Rules
of Professional Conduct.

No Receipt of Other Payment — Appointed counsel may not require, request, or accept any
payment or promise of payment or any other valuable consideration for representation under the
appointment, unless such payment is approved by order of the court.

Continuing Representation - Once counsel is appointed, counsel shall continue representation
until substitute counsel has filed a notice of appearance; until an order has been entered allowing or
requiring the person represented to proceed pro se; or until the appointment is terminated by court
order. If appointed counsel is relieved, such counsel must assist successor counsel in securing the
file and other necessary information to insure that all deadlines are met, including those applicable
to post-conviction matters. Additionally, subject only to withdrawal or substitution permitted
under the Nevada Rules of Criminal Procedure and the OAC, attorney’s representation shall be
from the date of appointment through every stage of the legal proceedings, including the
processing of a notice of appeal and filing of a Fast Track Supreme Court brief or until the charges
are terminated, and shall include any status checks, probation revocation proceedings or other
hearings set at or subsequent to sentencing. If requested by Client, attorney shall file a Notice of
Appeal and Designation of Record in all circumstances where the Client has a legal right to appeal.
Also if counsel was appointed to a track, counsel shall be obligated to conclude all cases assigned
to him/her on the track even if such case or cases extend beyond the time period of the contract or
if counsel is assigned to a different track. Once the contract has expired or has been terminated, no
additional monthly compensation will be provided; however, hourly compensation will be paid to
counsel for actual trial time, provided the trial case was appointed to counsel during the contract
period.

Responsbility Cannot be Delegated — While appointed counsel may receive assistance from
associate attorneys, mentees, or other IDSAC approved attorneys in carrying out his/her
responsibilities, appointed counsel cannot delegate responsibilities for representation to another
attorney. In the case of scheduling conflicts, vacations or other short-term unavailability of
appointed attorney, appointed attorney may arrange for substitute representation by a competent,
duly licensed attorney (as stated above) at no additional cost to the county. Said substitute
representation SHALL be limited to initial arraignments, status checks, continuances, set time
certain hearings, and other similar proceedings. Any critical court appearances - i.e. preliminary
hearings, motion hearings, evidentiary hearings, sentencings, probation revocation hearings, trials,
etc., MUST be handled by appointed attorney who contracted with county. If appointed attorney
cannot be available for any critical court appearance that cannot otherwise be continued for
appointed counsel’s presence, prior approval for representation by substitute counsel must be
received through the OAC.
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Contact Information - Appointed counsel must be available to receive communications by
telephone, answering service, pager, or voice mail from 8:00 am to 5:00 PM on workdays.
Counsel shall also maintain a FAX and/or Email address for receiving notices, motions,
appointments, etc. from the OAC 24 hours a day, 7 days a week. Difficulty communicating with
counsel by court, court staff, clients or the OAC will be potential grounds for removing counsel
from the approved list.

COMPENSATION OF COURT APPOINTED COUNSEL

The following schedule is adopted pursuant to NRS 7.125 and the Clark County Board of County
Commissioners, with the intent to provide reasonable compensation to court appointed counsel for
time spent performing the reasonable and necessary services representing client, taking into
consideration, but not limited to, the following factors: the time and skill required, complexity of
the case, experience and ability of appointed counsel, the reasonable and necessary overhead costs
of attorneys in the area generally, the number of assignments expected under the contract, the
hourly rate paid for all appointed counsel; and the ability of the appointed attorney to comply with
the Performance Standards adopted by the Nevada Supreme Court, or as the same may be
amended. This schedule may be amended form time to time as necessary and appropriate to insure
counsel are reasonably compensated.

Track Cases (Except Death and Life Cases), Gross
Misdemeanors and Misdeameanors -
Monthly fee $4500.00/mth
Trial Time in Court $100.00/hr
(does not include time spent in trial preparation)

Habitual Offender cases - Hourly compensation for any work directly related to the habitual
sentencing issues shall be paid at $100.00/hr commencing upon the filing of any notice that a
sentence of life imprisonment will be sought under NRS 207.010. The balance of the case will
be considered compensated as part of the monthly fee for the underlying track contract.

Highly Complex or “Extraordinary Cases”- Hourly compensation shall be paid at $100.00/hr
on any case that either the OAC or court determines is a case, not normally covered by hourly
compensation, yet has such highly complex issues that hourly compensation is appropriate.

If pursuant to NRAP Rule 3C (b) the track attorney is required to file a Notice of Appeal,
rough draft transcript request form, and fast track statement, said track attorney shall be
appointed by the Court and compensated at the hourly rate set forth in NRS 7.125 as well as
being reimbursed for any costs or expenses incurred. .

Juvenile Deliquency Cases -

Monthly fee $4000.00/mth
Death Penalty Cases -
Hourly fee $125.00/hr
11
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Non-Death, Life Cases and
Multiple Defendant/Juvenile Cases
not covered by Track and Non-Death

Appeals and Post Conviction Cases
Hourly fee $100.00/hr

Parental Termination Case
Hourly fee $100.00/hr

INVESTIGATION EXPENSES AND EXPERT WITNESS FEES

The defendant has the right to proper investigation of his/her case and for appointment of expert
witnesses when necessary for reasonable defense of his/her case. Requests for funds for
investigators or expert witnesses shall be made through the OAC. Investigation expenses will be
compensated based on the usual and normal charges for such investigations in the Eighth Judicial
District. This amount may be amended from time to time as necessary and appropriate to insure
investigators are reasonably compensated without waste of public resources. Travel time from the
investigator’s office to the courthouse, jail and lawyer’s office is not compensatble. Mitigation,
mental health, ballistics, forensics, fingerprint, DNA experts necessary for the defense of the
accused shall be compensated based on the usual and normal charges for such experts in the Eighth
Judicial District.

A denial of a request for investigations or witness expense by the OAC, may be reviewed by the
Court.

Incurring frivolous, unnecessary or improper investigation and/or expert expenses may be a basis
for removal of the attorney from the list of qualified attorneys.

REQUESTS FOR PAYMENT OF ATTORNEY FEES AND EXPENSES

Payment requests for attorney services will be processed as follows -

All invoices for attorney’s services and cost reimbursement under statute or county contract must
be submitted directly to the OAC on a Payment Request Form, supported by appropriate
documentation.

Compensation shall be subject to the limits of NRS 7.125. Requests for fees in excess of the
statutory amount may be made through the OAC. If a request is denied, excess fees may be
requested pursuant to NRS 7.125. Fees exceeding the maximum statutory rate will be reduced to
the statutory rate unless accompanied by prior written OAC authorization or Court authorization.

The OAC is responsible for reviewing and verifying all bills and back-up documentation, and may
request additional back-up documentation or explanation from the attorney or court, if neccessary
to fairly and apppropriately process the request for payment.

A sampling of bills and back-up documentation and/or questionable bills will be forwarded to the
Indigent Defense Bill and Review Committee (IDBRC) for recommendations to the OAC.
Members of the IDBRC will be made up of members from the Clark County Public Defender,
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Special Public Defender, and private criminal bar. No member of the IDBRC shall have a
pecuniary interest in the outcome of an attorney’s bill or be in any way legally or financially related
to any attorney whose bills are being reviewed.

Appointed counsel must wait until all responsibilities in relation to the case appointment have been
completed before submitting a Payment Request, except in either capital cases or “extraordinary”
cases where interim billing is authorized. :

All Payment Requests shall be submitted to the OAC no later than 30 days after termination of the
attorney’s responsibiities in the case. The County will reject any claims received more than 60
days from the conclusion of a case. Any requests for indigent attorney fees or expenses not timely
submitted will be considered waived, and the services considered being performed pro bono.

A denial of a payment request for attorney services by the OAC, may be reviewed by the Court.

Payment requests for ancillary services and case-specific costs will be processed as follows -
All invoices for ancillary services and case-specific costs must be submitted to the OAC on a
Payment Request Form with appropriate documentation.

All invoices for ancillary services and case-specific costs must be signed by the contract attorney
on the case who verifies that the services/items were provided and were necessary to present an
adequate defense.

Compensation shall be subject to the limits of NRS 7.135. Requests for fees in excess of the
statutory amount may be made through the OAC. If a request is denied, excess fees may be
requested pursuant to NRS 7.135. Fees exceeding the maximum statutory rate will be reduced to
the statutory rate unless accompanied by prior written OAC authorization or Court authorization.

OAC is responsible for reviewing and verifying all invoices and back-up documentation, and may
request additional back-up documentation or explanation from the attorney, ancillary service
provider, or court, if neccessary to fairly and apppropriately process the request for payment.

A sampling of invoices and back-up documentation and/or questionable invoices will be forwarded
to the Indigent Defense Bill and Review Committee (IDBRC) for recommendations to the OAC.
Members of the IDBRC will be made up of members from the Clark County Public Defender,
Special Public Defender, and private criminal bar. No member of the IDBRC shall have a
pecuniary interest in the outcome of ancillary service provider’s bill or be in any way legally or
financially related to any ancillary service provider whose invoices are being reviewed.

All invoices must wait until all responsibilities in relation to the case appointment have been
completed before submitting a Payment Request, except in either capital cases or “extraordinary”
cases where interim billing is authorized.

All Payment Requests shall be submitted to OAC no later than 30 days after termination of the
case. The County will reject any claims received more than 60 days from the conclusion of a case.
Any requests for expenses not timely submitted will be considered waived.

A denial of a payment request for any ancillary services or case specific costs by the OAC, may be

reviewed by the Court.
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SUPREME COURT OF THE STATE OF NEVADA
OFFICE OF THE CLERK
201 South Carson Street
Carson City, Nevada 89701-4702

RECEIPT FOR DOCUMENTS
April 30, 2008
To: Paul S. Hickman, Administrative Judge
Re: ADKT 411

You are hereby notified that the Clerk of the Supreme Court has received
and/or filed the following:

Date

04/30/08 Filed Reno Municipal Court Plan for Indigent Defense
submitted by Paul Hickman, Administrative Judge

Tracie K. Lindeman
Clerk of Court
TKL:lc
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RENO MUNICIPAL COURT

PAUL STEWART HICKMAN, JUDGE

RENO, NEVADA

April 29, 2008
Nevada Supreme Court ’
Indigent Defense Commission R
201 South Carson Street
Carson City, NV 89701
RE: ADKT NO. 411
RENO MUNICIPAL COURT
PLAN FOR INDIGENT DEFENSE

FILED

CHIEF DEPUTY CLERK

This plan represents a reworking of the current plan which has been in place at the Reno
Municipal Court for more than 12 years. The plan has worked well for us and will work even

better, we believe, in this modified form.

The Reno Municipal Court (RMC) is a high volume court which adjudicates criminal
misdemeanors such as traffic (including DUI 1* and 2"%), Domestic Battery and related offenses,
TPO violations, petty theft and other public offenses such as being in possession of an open

container of alcohol in public, urinating in public, trespassing and the like.

The Municipal Court Judges routinely appoint the Legal Defender (a group of four
contracted indigent counsel) to represent all indigent persons charged with municipal code

violations when conviction of the violation carries a possible jail sentence.

Such violations include:
" Domestic Battery

Harassment
Disturbing the Peace (if domestic-related)
Trespassing (if domestic-related)
Destruction of Property (if domestic-related)
Stalking
TPO Violations

Petty Theft (if prior convictions or significant criminal record)

Embezzlement

Obtaining money/goods/services under False Pretenses
Driving Under the Influence 1** and 2™ offenses
Possession of Drug Paraphernalia

NRS 211A Probation violations

Contempt of Court

P. 0. BOX 1900 RENO, NEVADA 89505 « 775-334-2297 » e-mall: hickma'np@ci‘rerio.nv.us

www.rénomunicipalcourt.com
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03/22/2013
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The preceding list is not meant to be exclusive, as individual judges have discretion to appoint
counsel on any case as circumstances require.

The judges have chosen to provide counsel for all defendants appearing in prisoner
arraignments, irrespective of indigence and of the offense charged, and when a defendant enters
a plea of not guilty at arraignment, the court appoints the Legal Defender to represent that
defendant at trial if he or she meets the qualifications (indigence and seriousness of charge).

INITIAL SELECTION OF CONTRACT COUNSEL

The RMC judges have selected four defense counsel (Legal Defenders) based on their
qualifications and relevant work experience. The contracts set forth that each attorney is
required to cover a fixed number of court appearances per week (trial dockets and prisoner
arraignments) and maintain minimum office hours devoted to indigents. The contracts allow for
annual renewal, and may be terminated by either party upon 30 days notice. The attorneys are
required to maintain a $1,000,000.00 Errors and Omissions insurance policy. The judges may
select additional or replacement counsel from time to time as circumstances dictate.

EXECUTION OF CONTRACTS

After selecting the attorneys, the judges remove themselves from the pfocess. The City
Manager’s Office will then negotiate and execute the contracts.

ADMINISTRATION OF CONTRACTS

The office of the City Manager will oversee all matters concerning drafting of the
contracts, compensation, yearly increases and contract disputes.

APPOINTMENT OF COUNSEL TO INDIVIDUAL CASES

The four contract attorneys will decide among themselves which attomey will cover
which court appearance. This has been and will continue to be at the discretion of the contract
attorneys, without input from the judges or the court. If an attorney cannot represent a defendant
because of a conflict, that attorney then has the responsibility to obtain alternate coverage either
by retaining substitute counsel, or by trading coverage with a colleague.

DETERMINATION OF INDIGENCE

The court advises all defendants charged with public offenses of their constitutional
rights at arraignment, including the right to counsel. The defendant is then required to fill out
and submit an application as soon as possible before the trial date. The application is reviewed
by an employee in the office of the Court Clerk who is (or will be) trained to apply the federal
poverty guidelines properly, and from that review determine whether or not the defendant is
indigent. That employee will also determine if a conviction for the charged offense exposes the
defendant to a possible jail sentence. If both questions are answered in the affirmative, counsel
is appointed to represent that person at no cost. (Some applicants who qualify for court-
appointed counsel have some disposable income over and above monthly expenses. If so, those
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applicants will be assessed a flat fee to reimburse the court partially for the cost of
representation.)

Once an application has been approved, the court notifies the defendant by sending an
order containing the attorney’s name and phone number and instructing the defendant to contact
the attorney to discuss the case and to prepare a defense.

REQUESTS FOR INVESTIGATIVE OR EXPERT WITNESS FEES

When a contract attorney determines that a case requires further investigation and/or
expert witness, the attorney informs the trial judge. The judge hearing the case sends that request
to the Administrative Judge for determination of the féquest. The Administrative Judge reviews
the request, authorizes the expenditure of funds, then sends the case back to the trial judge. If the
Administrative Judge is the trial judge, the request for fees is sent to another judge for
determination.

Respectfully submitted,

(L i\

Paul S. Hickman
Administrative Judge
Reno Municipal Court
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SUPREME COURT OF THE STATE OF NEVADA
OFFICE OF THE CLERK
201 South Carson Street
Carson City, Nevada 89701-4702

RECEIPT FOR DOCUMENTS

May 5, 2008
To: Barbara S. McCarthy, Administrative Judge

Re: ADKT 411

You are hereby notified that the Clerk of the Supreme Court has received
and/or filed the following:

Date

05/05/08 Filed Sparks Municipal Court Administrative Plan Regarding
Appointment of Counsel, Approval of Fees and Determination
of Indigency

Tracie K. Lindeman
Clerk of Court
TKL:lc
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SPARKS MUNICIPAL COURT

HON. BARBARA S. MC CARTHY HON. JAMES SPOO

Department One Department Two

B
& Sorkes

Nevada Supreme Court
Indigent Defense Commission
201 South Carson Street

Carson City, NV 89701 F ' L E D

Re: ADKT 411

April 29, 2008

MAY 05 2008

SPARKS MUNICIPAL COURT
ADMINISTRATIVE PLAN REGARDING
APPOINTMENT OF COUNSEL, APPROVAL OF FEES
AND DETERMINATION OF INDIGENCY

The Sparks Municipal Court has constantly strived to insure equality before the law for all
persons accused of a crime. We believe our current policies and practices regarding the
appointment of counsel for indigent defendants reflect that commitment. That being said, we
have reviewed and considered the proposed MODEL PLAN FOR THE PROVISION OF
APPOINTED COUNSEL FOR URBAN COURTS IN NEVADA (April 18, 2008) and welcome
the opportunity to both modify and enhance our current practices to reflect our ongoing
commitment and that of the Indigent Defense Commission to insuring those defendants who are
financially unable to pay for adequate representation receive adequate representation through

-appointed counsel.

To that end, we respectfully submit the following plan.

PROVISION OF REPRESENTATION

There are presently two judges that adjudicate approximately 10,813 (2007) criminal
misdemeanor cases per year. Both judges routinely appoint counsel to represent indigent persons
charged with misdemeanors when a conviction carries a mandatory jail sentence, possible jail
sentence, or possible suspended jail sentence. Both judges also appoint counsel to represent
indigent persons on a discretionary basis when the interests of justice so require.

Counsel is also appointed for all defendants regardless of financial means if the defendant
remains incarcerated at the time of their arraignment. If the defendant pleads not guilty at
arraignment, counsel will be appointed to represent the defendant for all remaining stages of the
proceedings if they qualify based on a financial application they execute at the time of
arraignment. The decision to grant or deny the defendant’s request for court appointed counsel is
made at that time or immediately following the conclusion of the arraignment session and the
] ised of the decision immediately. If granted, the defendant is given the name of

ntact information.

Telephone 775-353-2374 + Fax 775-353-2400 www.ci.sparks.nv.us e
1450 C Street, Sparks NV 89431 108/124
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ELIGIBILITY FOR REPRESENTATION

Financial Eligibility and Screening: At arraignment all defendants are advised of their right to
counsel including their right to court-appointed counsel if they want the assistance of counsel,
cannot financially afford counsel, and are facing jail time or suspended jail time. All defendants
are encouraged to ask the court if they are eligible for court-appointed counsel if they are
uncertain whether or not they qualify.

If the defendant wishes to request court-appointed counsel, they must execute an Application
and Affidavit for Court-Appointed Counsel. Heretofore the judge who is conducting the
arraignment or who is assigned to the case would make the decision whether to grant or deny
(with explanation) the defendant’s request. Commencing immediately, the court administrator or
her designated court clerk, will review the revised Application and Affidavit for Court-Appointed
Counsel (which now includes the federal poverty guidelines) to determine whether or not the
defendant qualifies for court-appointed counsel. At the conclusion of the case a determination
will be made by the court administrator or her designated court clerk (heretofore the judge who
was assigned to the case) whether or not there has been a change in the defendant’s financial
circumstances since the filing of the Application and Affidavit for Court-Appointed Counsel.
After reviewing the defendant’s current financial circumstances, she will further determine what,
if any, fees may be assessed to the defendant for the appointment of counsel pursuant to
NRS 7.165.

COURT-APPOINTED COUNSEL

The Sparks Municipal Court currently has a multi-year indigent legal services contract with
one defense attorney who, with the approval of the judges, sub-contracts with three additional
attorneys.

Compensation is a fixed annual fee.

The contract sets forth the expectation of number of cases to be handled, which includes
representation at all stages of criminal proceedings from in-custody video arraignments to all
appeals to the Second Judicial District Court of indigent defendants regardless of whether or not
the defendant was originally represented by the contract attorney.

The contract attorney determines which attorney will cover which court appearances and how
cases are assigned without input from the judges.

If an attorney cannot represent a defendant because of a conflict, that attorney has the
responsibility to obtain substitute counsel.

ADMINISTRATION OF THE CONTRACT

The administration of the contract is overseen by the City Manager’s Office.

The City initially solicited proposals for the contract by public notice. The judges screened the
proposals for minimum qualifications, education and relevant work experience. The City Council
makes the ultimate determination to whom the contract will be awarded. The judges are available
to the City Council at public hearing for any questions that may arise.

The contract allows for bi-annual renewal and may be terminated with sixty days notice by
either party.

Complaints by clients or others about the representation by appointed counsel are received by
the Court Administrator for consideration in the evaluation of the appointed counsel.

The contract provides for the application for appointment of, and compensation to, expert
witnesses, investigators, interpreters, etc. through the assigned judge.
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The contract provides for proof of malpractice insurance and compliance with relevant CLE.

If the Committee is desirous, the Court can provide for their review The City of Sparks
Indigent Defense Legal Contract, the Application and Affidavit For Court-Appointed Counsel, the
Order Granting Court-Appointed Counsel as well as the Order Denying Court-Appointed
Counsel.

Please advise if the Committee is in need of any further information.

Respectfully submitted,

P 5. M

Barbara S. McCarthy
Administrative Judge
Sparks Municipal Court
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Las Vegas Municipal Court
At the Regional Justice Center

P.O. Box 3960 * Las Vegas, Nevada 89127-3960 * Main 702-229-6509 + Fax 702-385-5510 « TTY 702-384-3253

April 24,2008
Tudiciary
Judge Bert Brown
Chief Judge
Department4
Judge Cynthias.Le Chief Justice Mark Gibbons
e Cynthia S. Leung
Department 1 Nevada Supreme Court
201 South Carson St
Judge Elizabeth B. Kolkoski Carson City, NV 89701-4702
Department2
Judge George Assad . . .
Department 3 Dear Chief Justice Gibbons:
{fg"'ce‘fﬁf ;“‘K"*“s Pursuant to ADKT 411, “In the Matter of the Review of Issues
partmen Concerning Representation of Indigent Defendants in Criminal and
Judge Martin D. Hastings Juvenile Delinquency Cases”, the following Administrative Plan is
Department 6 submitted by the Las Vegas Municipal Court for the review and
Court Administration approval by the Nevada Supreme Court.
Jc“ou"‘f: ifn‘txs“;ﬁ ror It is the intent of the Las Vegas Municipal Court to implement the
attached plan within six months of receiving the Court’s approval.
Should the justices have any questions regarding this Administrative
Plan, both myself and/or our Court Administrator, James Carmany,
would be pleased to address them with the court. We can be contacted
at 702-229-4673.
Sincerely,
/2,15—‘ /
Bert Brown
Chief Judge
ic
docs/admin/minutes/Indigent/Supreme Court Cover Lir 4-08
Enclosures
In Memorium Cc:  Municipal Court Judges
The Honorable Seymore H. Brown James Carmany
September 2, 1929 - June 16, 2000 Municipal Court Indigent Defense Admin Plan Committee

Mission Statement
To provide ef%%@zg?z%r% ethical proceedings through quality service, alternative sentencing, and innovative use of technology. 111/124
11101-008-02-08



Las Vegas Municipal Court

In response to the Supreme Court Order dated January 4, 2008 titled, “IN THE MATTER OF THE
REVIEW OF ISSUES CONCERNING REPRESENTATION OF INDIGENT DEFENDANTS IN

CRIMINAL AND JUVENILE DELINQUENCY CASES ™

The Las Vegas Municipal Court (LVMC) hereby submits the following Administrative Plan for the
selection of attorneys to represent Indigent Misdemeanor Defendants and the process for the
determination of a Defendant’s Indigence:

1.

Indigent Defense Administrative Plan

The City of Las Vegas Finance & Business Services Purchasing & Contracts Division
(Purchasing) in conjunction with City of Las Vegas Human Resources (HR) Department will
issue a Request for Proposal (RFP) for the representation of indigent defendants for all matters
before the Las Vegas Municipal Court (LCMC).
a) Public Attorney Contracts will be offered for each LVMC department with no limitation on
the number of contracts an individual applicant may apply for or be awarded.
(1) Contract will be awarded at a fixed annual price as determined by the City of Las Vegas
City Council.

Independent Selection Committee will determine who is awarded the individual Public Attorney
contracts. Selection Committee will be comprised of 5 members who will make the final
determination relative to the awarding of any Municipal Court Indigent Representation
contracts, including “mid-cycle” replacements should a vacancy occur.

a) Committee will include representatives from: The Federal Public Defender office, County
Public Defender office, Nevada State Bar, Criminal Justice Association (attorney group) and
the City of Las Vegas City Manager’s office.

b) Court/judicial input relative to potential conflicts of interest, may be provided prior to the
selection committee’s review, however, no judicial pre-empt and/or veto of any selection is
permitted.

¢) Committee to be constituted by July 1, 2008, with first order of business to establish their
“rules”.

City of Las Vegas Purchasing & HR to have responsibility for all Administrative functions
including:

a) Establishing the Scope of Work and Issuing the Request for Proposals.

b) Conducting initial review/interview of all applicant firms to ensure they meet all basic

criteria (as established by the Supreme Court Order and LVMC) before submitting all
qualified applicants to the independent “Selection Committee”.
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c) Writing and Issuing Public Attorney contract(s) and ensuring that all mandated licenses,
proof of insurance, etc., are obtained.

d) Ensuring that all individual indigent defense attorneys employed by the firm(s) awarded a
Public Attorney contract meet all LVMC and Supreme Court Order eligibility criteria both
at contract issuance and throughout term of contract.

e) Conducting periodic “audits” to ensure contract compliance.

f) Payment.

4. Minimum Qualifications for Attorneys/Firms awarded a contract:
a) 1M Liability/Malpractice Insurance.
b) Experience- Three (3) years or more of criminal experience required for all attorneys
supporting the contract.

¢) Administrative plan to be submitted as part of application process detailing how the Public
Attorney will provide appropriate service levels to the department(s) they are awarded,
including how they will fill attorney staff vacancies (vacation, illness, etc.).

d) List of all attorneys who will practice in the courtroom submitted and approved by the
selection committee as part of application process.

¢) Changes to approved attorney list supporting the contract must be approved by the Selection
Committee prior to practicing in the courtroom.

(1) Emergency attorney substitution- name must be submitted within a reasonable period
of time.

5. Scope of Work to be included in the Request for Proposal will:
a) Be developed by a committee appointed by the Las Vegas Municipal Court and the Las
Vegas City Manager’s Office.
b) Include full professional defense for all defendants entitled to indigent representation
¢) Include Traffic Court indigent representation as appropriate

d) Include Appeals

e) Assure compliance with all Supreme Court Orders and Performance Standards relative to
the representation of indigent defendants
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Las Vegas Municipal Court Plan for the Determination of Indigence*

1. Defendant not in custody:

a) The defendant appears in the courtroom, is facing jail time and states that they cannot afford
legal counsel for their defense.

b) The defendant completes the Declaration, and the Public Attorney determines from the
Declaration that the defendant qualifies under the Presumptive Threshold Standard, accepts
the case and represents the defendant.

¢) If the Public Attorney requests a more rigorous screening, the completed Declaration is
forwarded within 2 business days by the Public Attorney to the Las Vegas Municipal Court
Judicial Enforcement Unit (JEU) for processing.

d) If the defendant disputes a finding of non-qualification for indigent status and court
appointed counsel, or the Declaration has discretionary aspects that cannot be resolved by a

mMore rigorous review.
€) The case may be continued for a hearing or other action as determined by the court.

2. Defendant in custody:
a) Defendants are presumed to be indigent if they are in custody.

*Determination of Indigence Exhibits A & B attached:
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Case/History No. Exhibit A

LAS VEGAS MUNICIPAL COURT

% Kk % % % % %k %k Kk k

DECLARATION AND APPLICATION FOR COURT-APPOINTED COUNSEL

YOUR NAME: Social Security Number

YOUR ADDRESS: Do you live in Public Housing?
Where you live? Are you serving a sentence?
City/State/Zip Code

HOME PHONE ( ) CELL PHONE ( )

WORK PHONE (__ )

PERSONAL INFORMATION

Number of children or others you are legally responsible for:

Where do you work?

How much do you make monthly before taxes and anything else is taken out of your pay check: $

Other monthly Income (Wife/Husband, Partner, Co-habitant, other):

How much are all of your bills each month (rent, mortgage, utilities, credit cards, loans, car payment)

$

I and/or my family am currently receiving the following:

AFDC $ Unemployment $ Worker's Comp $
Food Stamps $ SSI $ Medicaid $
Other Public Assistance Type $
I, , am saying that I cannot afford to hire an

attorney. If a crime is charged against me and the City Attorney is seeking for me to serve time in jail and I cannot
afford to hire an attorney, the court may appoint an attorney only under certain circumstances.

I have given the above information to see if an attorney can be appointed by the court to represent me in court.
I understand that this information may be used to see if I can pay for an attorney to represent me in court. I am
giving my permission to contact any credit bureau, review my credit report from any credit bureau, investigative
agency or any other source. I authorize the Las Vegas Municipal Court to verify any statements made and
information provided and obtain any other information needed. I declare under penalty of perjury
that the information that has been given is true and correct. I understand that I might have to pay back all or a
part of the attorney fees if it is found that I can pay.

Date

SIGN YOUR NAME
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2008 HHS Poverty Guidelines Exhibit B

Persons

in Family or Household | Poverty Guidelines | Poverty Guidelines at 200%
1 $10,400 $20,800
2 14,000 $28,000
3 17,600 $35,200
4 21,200 $42,400
5 24,800 $49,600
6 28,400 $56,800
7 32,000 $64,000
8 35,600 $71,200

Ec;seoic’hazc(jjditional 3,600 $7,200

SOURCE: Federal Register, Vol. 73, No. 15, January 23, 2008, pp. 3871-3972

A defendant is considered indigent if all gross income is less than the Poverty Guidelines above.
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May 22, 2008

Chief Justice Mark Gibbons
Nevada Supreme Court

201 South Carson Street

Carson City, Nevada 89701-4702

RE: ADKT No. 411
Henderson Municipal Court
Plan for Indigent Defense

Dear Chief Justice Gibbons:

Pursuant to ADKT 411, the following Administrative Plan is submitted by the Henderson
Municipal Court for the review and approval by the Nevada Supreme Court. It is the
intent of the Henderson Municipal Court to implement the plan within six months of
receiving the Court’s approval.

INDIGENT DEFENSE ADMINISTRATIVE PLAN

1. The City of Henderson Finance Department will issue a Request for Proposal
(RFP) for Public Defender Services. The Public Defender contracted through the
RFP process will be responsible to provide representation of indigent defendants
for all matters before the Henderson Municipal Court (HMC). The Public
Defender will subcontract to qualified attorneys. There will be one Public
Defender working in each HMC Department. The Public Defender Contract will
be awarded at a fixed annual price as determined by the City of Henderson City
Council.

2. An Independent Selection Committee (ISC) will recommend a Public Defender to
the City Council based on the responses to the RFP. The ISC will consist of the 3
members or their designees as follows: the HMC Court Administrator, the City of
Henderson City Attorney and the City of Henderson City Manager. The HMC
Judges will no longer be involved in the RFP selection process.

3. The HMC Court Administrator will continue to approve claims for payment and
will be responsible for all administrative functions relating to the Public Defender.

4. The minimum qualifications for HMC Public Defenders awarded a contract
include:

a) $1.0 M Liability/Malpractice Insurance

b) Commercial General Liability and Automotive Liability - $1.0 M per
occurrence for bodily injury, personal injury and property damage

c) Workers Compensation in a form acceptable to the Insurance
Commissioner, State of Nevada, statutory limits and Employer’s Liability
of $1.0 M per occurrence, per accident for bodily injury or disease.

d) Licensed to practice Law in Nevada
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e) A member in good standing of the State Bar of Nevada
f) Three years of criminal law trial experience
g) Possession of a valid Nevada driver’s license
h) Possession of a City of Henderson business license for each attorney
5. Scope of Work in the Request for Proposal will:
a) be developed by the ISC
b) Include full professional defense for all defendants entitled to indigent
representation
c) Include Traffic Court indigent representation as appropriate
d) Include Appeals
e) Assure compliance with all Supreme Court Orders and Performance
Standards relative to the representation of indigent defendants
6. If the Public Defender has a conflict in a case a Conflict Attorney will be
appointed through the Henderson Municipal Court Conflict attorney Appointment
Policy (attached).

PLAN FOR THE DETERMINATION OF INDIGENCE

1. Defendant not in custody or in custody:

a) The defendant appears in the courtroom, is facing jail time and states that
they cannot afford legal counsel for their defense.

b) The defendant completes the Application for Public Defender form, the
Presiding Judge determines from the Application that the defendant
qualifies under the Presumptive Threshold Standard, and appoints the
Public Defender to represent the defendant in the case.

c) If the defendant disputes a finding of non-qualification for indigent status
and court appointed counsel the case may be continued for a hearing or
other action as determined by the court.

Should the Justices have any questions regarding the Administrative Plan, both myself
and/or Chief Judge Diana Hampton, would be pleased to address them with the Court.
We can be contacted at 702-267-3359.

Sincerely,

David Hayward
Municipal Court Administrator
Henderson Municipal Court

Enclosure
Cc: Municipal Court Judges
File
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