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Introduction 

As states move away from monetary bail as the primary condition for pretrial release and toward risk-
based pretrial release decision-making systems, the use of preventive detention on a limited basis for 
those who pose a risk of flight or to public safety has become a key element of pretrial systems in a 
growing number of states. As of 2019, at least 22 states and the District of Columbia had authorized 
preventive detention of at least some persons arrested for specified serious criminal offenses.1  The Dis-
trict of Columbia was the first jurisdiction outside the federal system to institute preventive detention 
in 1970.2  In recent years, New Jersey initiated its preventive detention program through amendments 
to its state constitution in 2014 and New Mexico amended its state constitution to authorize preventive 
detention in 2016.3  Arizona is the latest state to implement preventive detention through changes to 
its Rules of Court effective in January 2018.4  In 2018, California enacted legislation authorizing preven-
tive detention, but the qualification of a voter referendum in opposition to the legislation in January 
2019 has stayed its implementation.5   

This trend continues as proposals to institute preventive detention through constitutional amendments, 
state statutes, and court rules are more frequently introduced or discussed. In efforts to moderate 
the expanding interest in implementing preventive detention processes, some scholars and civil rights 
advocates are urging caution and greater consideration of the potential consequences of expanding 
the authority of prosecutors and judges to detain defendants pretrial. They cite concerns that statutory 
language setting more expansive parameters on the persons and classes of crimes subject to preventive 
detention coupled with lack of rigorous due process safeguards may lead to even greater numbers of 
people being detained under the guise of pretrial justice reform.6 

Court leaders are aware of these concerns and have their own questions about whether and how to 
engage in efforts to institute preventive detention in their states. In response to this need, the leader-
ship of the Conference of Chief Justices and Conference of State Court Administrators established the 
CCJ/COSCA Work Group on Preventive Detention to inform and guide the development of this White 
Paper by the National Center for State Courts.7  The White Paper examines issues raised by scholars, 
civil rights and pretrial justice advocates, and court leaders through an analysis of statutory or judicial 
authority for preventive detention in Arizona, California, the District of Columbia, New Jersey, and New 
Mexico.8  It also discusses implementation challenges and lessons learned in the four of these jurisdic-
tions that are in various stages of implementation. Our purpose is to provide guidance to state court 
leaders in leading and responding effectively to legislative actions to authorize or expand the use of 
preventive detention in their states, as well as in developing court rules on preventive detention that 
both protect the community and maximize individual liberty during the pretrial process.
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The Rationale for Preventive Detention

The use of formal preventive detention processes to manage the risk of danger that a person accused of 
crime may present to the community pending criminal adjudication is of relatively recent origin. In 1951, 
the Supreme Court said that “a defendant's bail cannot be set higher than an amount that is reasonably 
likely to ensure the defendant's presence at the trial”.9  Until the adoption of the DC Court Reform and 
Criminal Procedure Act in 1970, and the federal Bail Reform Act of 1984, the law only recognized the 
use of bail to promote the defendant’s appearance in court.10  It did not recognize the use of money bail 
or any other measures to intentionally detain defendants based on dangerousness or to protect public 
safety.11  Although the 1984 Act authorized use of preventive detention under narrow circumstances, it 
specifically prohibited and still prohibits, imposition in the federal courts of any financial condition (e.g. 
bail) that results in the pretrial detention of any person.12 

In its 1987 Salerno decision the US Supreme Court upheld the constitutionality of the federal Bail Reform 
Act of 1984 and for the first time expressly authorized the judicial use of explicit preventive detention 
criteria to achieve the detention of arrested persons determined to constitute an undue risk to public 
safety if released from physical custody pending trial.13  In the absence of any explicit state statutory or 
constitutional authority or criteria to detain based on public safety, most states have continued to rely on 
the use of money bail to reduce risk to public safety as well as risk of flight.
 
The most obvious challenge to a pretrial detention process based on the posting of money bail is that it 
favors those who can afford bail and disadvantages those who cannot—persons who are disproportion-
ately people of color.14  There is no direct or rational relationship between the thing being determined 
(degree of pretrial risk) and the criteria used to measure it (financial wealth).  In recognition of this fact, 
many states are now following the lead of the District of Columbia and federal courts and reforming their 
pretrial policies to move away from an irrational system where pretrial release depends on the wealth of 
the accused and towards a more rational one where the issue of pretrial release is determined squarely 
on the basis of individual risk, the degree of risk that a specific person charged with a specific crime will 
inflict injury on another, flee, or otherwise obstruct justice pending adjudication of the crime(s) charged. 

Persons Subject to Detention

In upholding the constitutionality of the federal Bail Reform Act of 1984, the Supreme Court in its Saler-
no decision said that the act “carefully limits the circumstances under which detention may be sought to 
the most serious of crimes,” referencing crimes of violence, offenses punishable by life imprisonment or 
death, serious drug cases, and certain repeat offenders.15  Based on Salerno and subsequent cases com-
mentators have suggested that a preventive detention scheme that permits detention without regard 
to the seriousness of the charge would be unconstitutional.16  Some scholars advocate that the use of 
detention be limited primarily to those charged with violent offenses and, secondarily, to include those 
found to have willfully failed to appear for court or to have committed a jailable offense while on pretrial 
release.17  While some scholars oppose consideration of risk assessment scores in determining the per-
sons subject to detention,18  others have proposed use of risk assessment tools geared specifically to risk 
of arrest for violent or serious crime as a “limited entry point” to preventive detention, as a necessary 
but not sufficient basis of preventive detention.19
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Due Process Safeguards for Preventive Detention Processes

In its Salerno decision upholding the constitutionality of the 1984 Act, the US Supreme Court did not 
broadly define the essential requirements of a constitutional preventive detention process. However, 
the Supreme Court did cite specific core components of the 1984 Act as factors in its decision.20  Those 
components include:
 

(1)	 an adversarial hearing within a reasonably short period of time after arrest at which the de-
fendant has the right to counsel, to testify, and to present and cross-examine witnesses; 

(2)	 a judicial finding based on clear and convincing evidence that no conditions of release can 
reasonably assure the safety of the community or any person; 

(3)	 pretrial detention orders based on written findings of fact and statement of reasons for deci-
sion; 

(4)	 strict adherence to the jurisdiction’s speedy trial requirements; and 
(5)	 an opportunity for appeal or review of the detention order.21 

 
Risk Assessment

Pretrial decision-making is fundamentally a risk assessment process.22  As we transition from money bail 
to risk-based pretrial decision-making systems, the question of how best to measure or assess risk, espe-
cially the risk of pretrial offending, becomes critical. Traditionally, courts have relied on judges’ subjective 
assessment of criminal risk based on the information most commonly available, including reports of the 
nature and circumstances of the charged offense and the defendant’s prior criminal history, age, and 
community ties. Today, we have the benefit of actuarial risk assessment tools that consider some of the 
same factors23  and have been consistently demonstrated to be more accurate and fair than the exercise 
of professional judgment alone.24  Risk assessment tools are not intended to make pretrial release deci-
sions, but merely to provide accurate, relevant, and reliable information to better inform the exercise of 
discretion by judges and other pretrial decision makers. 

In an exhaustive analysis of a nationally representative sample of over 70,000 felony defendants on pre-
trial release from the seventy-five largest counties in the US between 1990 and 2006, researchers found 
that historically judges have often released and detained the wrong people. Half of those detained had 
less than 20% chance of re-arrest while an equivalent number of those released had a greater likelihood 
of committing a crime.25  

It is important to recognize, however, that actuarial risk assessment tools are based on group data. They 
do not predict whether the specific defendant will or will not reoffend. They tell us only that the de-
fendant is in a group that presents a specified risk of reoffending. Depending on the tool, they also do 
not necessarily tell us what kind of offense the defendant is at risk of committing. Actuarial pretrial risk 
assessment tools, largely based on historical criminal justice data, can reflect and reinforce the racial and 
ethnic biases that have historically affected our criminal justice system, the so-called “base rate” prob-
lem.26  Although, for example, most actuarial risk assessment tools have been shown to have “predic-
tive parity” (e.g., African-American defendants assessed as high risk reoffend at the same rate as white 
defendants assessed as high risk), they often tend to classify higher percentages of minority defendants 
than white defendants as high risk.27 
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Some recent research suggests that preventive detention provisions that restrict detention to persons 
who fall into moderate-high or high-risk categories and who are charged with a violent felony or domes-
tic violence offense may significantly reduce pretrial detention and at the same time almost eliminate 
racial and ethnic disparities in detention.28   

Although actuarial risk assessment is now an important feature of effective pretrial decision-making, 
practitioners are advised not to assume that its use will always support reform goals. In addition to the 
concerns noted above, the assessment’s accuracy and fairness depend on proper and on-going valida-
tion, calibration of risk scores and implementation based on current or recent data, as well as transpar-
ency, and effective community oversight and governance.29  It is important that both those responsible 
for conducting the assessment and those who use the assessment receive appropriate training to under-
stand its strengths and limitations (including that the assessment is based on group data) and its proper 
use in making critical individualized decisions. 

Although the primary use of pretrial risk assessment information is in setting appropriate conditions of 
release,30  risk assessment information is also increasingly used in preventive detention decision-making. 
Risk assessment information may be helpful in identifying low risk and moderate risk persons for release 
with appropriate conditions designed to promote their appearance and remaining arrest-free pending 
criminal adjudication.31  High risk scores may trigger more intensive pretrial supervision for the same 
purposes, or a detention hearing if the charges against the defendant satisfy the jurisdiction’s detention 
criteria.32  Experts caution against the use of high risk scores as the primary or sole basis of a detention 
determination.33  Preventive detention hearings often focus on risk to commit serious or violent offenses, 
not risk of flight to avoid prosecution or failure to appear.34  

The popular Arnold Ventures Public Safety Assessment (PSA) tool includes a “flag” assessing the risk 
of commission of a future violent offense. The items included in the PSA violence risk assessment flag 
include whether the currently charged offense is violent, the existence of prior felony and violent convic-
tions, and whether the defendant is age 20 or younger.35  

Similar violence prediction factors were identified in the exhaustive national pretrial release study dis-
cussed earlier. The researchers found that only 1.9% of felony defendants were re-arrested for a violent 
crime. The most dangerous cohort were persons under 20, charged with murder, with an active criminal 
justice status, four or more prior arrests, and a prior violent felony conviction. Those charged with drug 
felonies were among the least likely to be rearrested for a violent crime.36

Summary of Preventive Detention Provisions in Five Jurisdictions

Although nearly half the states have authorized preventive detention, many simply deny the right to 
pretrial release to a limited set of cases, typically capital crimes and other serious offenses that could re-
sult in life imprisonment. Most also do not have constitutional provisions, legislation, or court rules that 
articulate sufficient due process safeguards or procedural guidance for implementation.37  The five juris-
dictions profiled here (the District of Columbia, New Jersey, New Mexico, Arizona, and California) define 
a wider range of persons subject to detention, promote movement away from money bail to risk-based 
release decision-making, and provide important procedural safeguards, including an adversarial hearing 
within a short time after initial detention, the right to appointed counsel and other rights of defendants, 
a “clear and convincing evidence” standard for ordering preventive detention, written findings and rea-
sons for detention, an opportunity for appeal or review of the detention order, and expedited trial for
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defendants who are detained pending trial. 

This summary highlights the key features of the preventive detention provisions in these jurisdictions, 
including persons subject to detention, the detention process, the use of risk assessment, the role 
of monetary bail, and any data available on the impact of preventive detention processes on pretrial 
release.38  The summaries are presented in the order in which the jurisdictions authorized and imple-
mented preventive detention. A table that accompanies this White Paper (see Appendix) summarizes the 
specific elements of each jurisdiction’s preventive detention system and provides citations to the respec-
tive constitutional, statutory, or rules provisions.

District of Columbia39 

Persons Subject to Detention:
Persons subject to detention include those:  (A) charged with a crime of violence, or a dangerous 
crime, as these terms are defined in § 23-1331; (B) charged with an offense under section 502 
of the District of Columbia Theft and White Collar Crimes Act of 1982; 40 (C) presenting a serious 
risk that the person will obstruct or attempt to obstruct justice, or threaten, injure, or intimidate, 
or attempt to threaten, injure, or intimidate a prospective witness or juror; or (D) presenting a 
serious risk that the person will flee.

The Process:
•	 The detention hearing shall be held upon oral motion of the attorney for the government.
•	 After a hearing, the person shall be detained upon a finding by clear and convincing evidence 

that no condition or combination of conditions will reasonably assure the appearance of the 
person as required, and the safety of any other person and the community. 

•	 There shall be a rebuttable presumption that no condition or combination of conditions will 
reasonably assure the appearance of the person as required, and the safety of any other person 
and the community if the judicial officer finds by probable cause that the person committed 
certain dangerous crimes or crimes of violence while armed with a deadly or dangerous weapon, 
or while on pretrial release, or has been previously convicted of such a crime while on release, or 
committed two or more such offenses in separate incidents that are joined in the current case, 
or committed a robbery in which the victim sustained physical injury, or violated certain firearms 
laws, or has threatened a law enforcement officer, officer of the court, or prospective witness or 
juror in any criminal investigation or proceeding. 

•	 At the hearing, the person has the right to counsel, to present and cross-examine witnesses, and 
to testify. Testimony by the person shall not be admissible on the issue of guilt but is admissible 
for the purpose of impeachment. Rules of evidence do not apply.

•	 In determining whether the person shall be detained the judge shall consider the nature and 
circumstances of the offense, the weight of the evidence, the history and characteristics of the 
person including the person’s criminal justice status at the time of the current offense, and the 
seriousness of the danger to any person or the community that would be posed by the person’s 
release.  	

•	 Any detention order shall include written findings of fact and statement of the reasons for deci-
sion. If detained, the person shall be entitled to a trial on an expedited calendar. 

Risk Assessment:
The Pretrial Services Agency (PSA) for the District of Columbia makes recommendations regard-
ing release and identifies persons subject to preventive detention based on risk assessment 

https://nationalcenterforstatecourts.app.box.com/v/PD-WP-Appendix-2020
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determinations and statutory guidelines. PSA developed its own pretrial risk assessment tool in 
2014 and revalidated the tool in FY 2018.41  In FY 2019 judges concurred with PSA recommenda-
tions in 78% of cases.42  According to PSA, released defendants remained arrest free in 87% of 
the cases43  and free from arrest for a violent crime in 99% of cases.44 

Bail:
Secured money bail is rarely used in the District of Columbia and used typically to assure appear-
ance. It is not used to assure public safety. According to the PSA, judges set financial bonds in 
only about 4% of the cases; and when a bond is set, it is nearly always a cash bond that is almost 
wholly refundable.45  

Results: 
Of the 15,516 cases filed in FY 2019, about 18% were felonies and 82% were misdemeanors. 
85% of all arrestees (felony and misdemeanor) were released at their first court appearance. The 
remaining 15 % (67% charged with felonies and 33% charged with misdemeanors) proceeded 
to detention hearings. Of the remaining 15%, 59% were released at the detention hearing (67% 
of the misdemeanor defendants and 55 % of the felony defendants) with the result that 25% 
of the felony defendants, 2 percent of the misdemeanor defendants, and 6% of all defendants 
remained detained.46     

New Jersey47  

Persons Subject to Detention:
New Jersey uses the term “pretrial detention” rather than the term “preventive detention.” 
Persons subject to pretrial detention include persons charged with any crime for which the pen-
alty is life imprisonment or certain enumerated serious felony crimes including murder, aggra-
vated manslaughter or manslaughter, vehicular homicide, aggravated assault, disarming a law 
enforcement officer, kidnapping, aggravated sexual assault, sexual assault, robbery, carjacking, 
aggravated arson, burglary, extortion, terrorism, firearms trafficking, and causing or permitting 
a child to engage in a prohibited sexual act. Persons previously convicted of two or more speci-
fied offenses are also eligible for detention, as well as any persons charged with a felony offense 
where the prosecutor believes there is a serious risk that the defendant poses a danger, will not 
appear, or will obstruct justice. The New Jersey pretrial detention statute also extends to domes-
tic violence-related disorderly persons offenses, analogous to misdemeanors. Unless domestic 
violence is involved, defendants charged solely with disorderly persons offenses are not eligible 
for pretrial detention.

The Process: 
•	 The defendant must have been arrested on or after January 1, 2017, for an offense described 

above, and on a warrant rather than a summons to appear. Defendants arrested prior to January 
1, 2017, are subject to bail, and are not subject to detention.

•	 The prosecutor must file a pretrial detention motion, at which the defendant has the right to 
counsel, discovery, to present and cross-examine witnesses, and to testify. Subject to certain 
exceptions, testimony by the defendant at the hearing is not admissible on the issue of guilt in 
other proceedings. The normal rules of evidence do not apply. 

•	 In most cases, there is a rebuttable presumption in favor of release unless the court finds prob-
able cause that the defendant committed murder or a crime punishable by life imprisonment. 
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To detain in most cases, the court must find by clear and convincing evidence that no amount 
of bail, non-monetary conditions, or both will reasonably assure the defendant’s appearance in 
court, the protection and safety of any other person or the community, and that the defendant 
will not obstruct or attempt to obstruct the criminal justice process.

•	 Where the defendant is charged with murder or a crime subject to life imprisonment, there is a 
rebuttable presumption in favor of detention. In those cases, the burden shifts to the defendant 
to prove by a preponderance of the evidence that the court can be reasonably assured that the 
defendant can be released on conditions. If found, the burden then shifts to the prosecutor to 
prove by clear and convincing evidence that the court cannot be reasonably assured. 

•	 The state can proceed by proffer and consistent with principles of due process is not required to 
call live witnesses.48  

•	 Before being allowed to call an adverse witness on the issue of detention, a defendant must 
proffer how the witness’s testimony would tend to undermine the State’s evidence in support of 
detention in a material way.49  

•	 A pretrial detention order must contain written findings of fact and statement of reasons for 
decision. 

Risk Assessment:
•	 New Jersey uses the Public Safety Assessment (PSA), which has been validated in that state. The 

PSA provides a scaled score from 1-6 to indicate a defendant’s relative risk of failing to appear for 
court events (FTA score), and separately, the risk of being arrested for a new offense (NCA score) 
while on pretrial release. Additionally, the PSA provides the presence or absence of a “New 
Violent Criminal Activity Flag” (NVCA flag), signifying whether the defendant may be at increased 
risk of committing a new violent offense while on pretrial release. The presence of the flag is also 
based on a scaled score of 1-6; it is present when the score reaches 4 or higher. 

•	 New Jersey also uses a Pretrial Release Recommendation Decision Making Framework (DMF) 
that utilizes the PSA scores, in conjunction with other objective factors, such as the current 
charge, to produce a recommendation for or against release. 

Bail: 
The New Jersey statute authorizes the use of money bail only when the trial court finds that release 
on the defendant’s own recognizance, or release using only non-monetary conditions, will not suffice 
to achieve the goals of assuring court appearance, the safety of the public, and non-obstruction. 
The 2018 Report to the Governor and Legislature provided statistical data confirming that monetary 
bail is now rarely used in the Superior Court.50  Of the 44,383 detention-eligible defendants in 2018, 
only 102 were ordered to post monetary bail, typically only after a defendant had failed to appear in 
court as required. New Jersey has effectively eliminated bail without formally doing so because the 
vast majority of defendants arrested after January 1, 2017, are either released with non-monetary 
conditions without the need to post bail or detained without the ability to post bail pursuant to the 
pretrial detention provisions. 

Results:
Court appearance rates and rates of commission of new offenses after release are about the same 
as prior to the reforms. In addition, defendants are being released much more quickly. Overall, the 
pretrial population has been reduced significantly.  
•	 Prosecutors filed requests to detain defendants in 43.7% of cases in 2017 and 49% in 2018.
•	 The rate of alleged commission of a new felony after release increased marginally from 12.7% in 

2014 to 13.7% in 2017. 
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•	 The court appearance rate decreased marginally from 92.7% in 2014 to 89.4% in 2017.
•	 Average custody time prior to release decreased substantially from 62.4 days in 2014 to 37.2 

days in 2017. The average number of days defendants were in custody while awaiting trial de-
creased by 40% between 2014 and 2017 and decreased more significantly for black defendants 
than for whites.  

•	 In 2018, 19.5% of detention-eligible defendants were detained. When considering all complaints 
filed in 2018, 6.4% were detained.

•	 The overall county jail population dropped from over 15,000 in October 2012 to about 9,000 in 
October 2018, a reduction of over 40%.

New Mexico51  

Persons Subject to Detention: 
The prosecutor may file a motion at any time for pretrial detention in any felony case where a 
court has made a probable cause determination, including cases in which the defendant is not in 
custody. The motion must be based on public safety and not risk of flight.

The Process:
•	 The preventive detention process begins when the prosecutor files an “Expedited Motion for 

Pretrial Detention.” 
•	 Defendants have the right to appointed counsel, to testify, to compel and cross-examine wit-

nesses, and to present information.
•	 The prosecutor has the burden to prove by clear and convincing evidence that no release 

conditions will reasonably protect the safety of any person or the community.
•	 New Mexico Rules of evidence do not apply to the preventive detention hearing.
•	 The court shall consider facts relevant to the nature and seriousness of danger to any person 

or the community and whether any conditions of release will reasonably protect their safety, 
including but not limited to the nature and circumstances of the offense charged, weight of 
the evidence against the defendant, history and characteristics of the defendant, nature and 
seriousness of danger to any person or the community that the defendant’s release might 
pose, any facts that might indicate whether the defendant would commit new crime if re-
leased, whether the defendant has been ordered detained under Article II, Section 13 of the 
New Mexico Constitution based on a finding of dangerousness in any pending or prior case, 
and any available results of a pretrial risk assessment instrument, provided that the court 
makes an independent determination of dangerousness and community safety based on all 
information available at the hearing.  

•	 Credible proffers and other summaries of evidence, law enforcement and court records, or 
other nontestimonial information may provide sufficient support for a decision that the state 
either has or has not met its constitutional burden to prove that no available release condi-
tions would reasonably protect the community.52  

•	 The court may consider factually undisputed information from court and law enforcement 
files.53 

•	 The court shall issue a written order for pretrial detention at the conclusion of the hearing if it 
finds by clear and convincing evidence that no release conditions will reasonably protect the 
safety of any other person or the community. The court must file findings of the facts justify-
ing the detention no later than three days after the hearing.

•	 If the court determines that the prosecutor has failed to prove the grounds for pretrial deten-
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tion by clear and convincing evidence, the court shall deny the motion for pretrial detention 
and issue an order setting the conditions of release under Rule 5-401 NMRA. The court must 
file findings of the facts justifying the denial of the detention motion no later than three days 
after the hearing.

•	 If the defendant is detained pending trial the court shall provide expedited scheduling for the 
trial.

•	 On written motion of either the prosecutor or the defendant the court may reopen the deten-
tion hearing if the court finds that new information exists or circumstances have changed sub-
sequent to the hearing, and the information has a material bearing on whether the previous 
ruling should be reconsidered.  

•	 Either the prosecutor or the defendant may appeal the district court order disposing of the 
motion for pretrial detention. The constitutional requirement that an appeal from a detention 
order “shall be given preference over all other matters” results in a disposition within a few 
weeks in the Court of Appeals subject to an expedited petition for Supreme Court review.54 

Risk Assessment:
Rule 5-401 NMRA governs pretrial release in New Mexico. Among the factors to be considered in 
determining conditions of release, the results of a pretrial risk assessment instrument approved 
by the New Mexico Supreme Court for use in the jurisdiction, if any, and the financial resourc-
es of the defendant are the primary factors specified. New Mexico’s largest county, Bernalillo 
County (Albuquerque) in the Second Judicial District, has used the Public Safety Assessment 
(PSA) since June 2017. Sandoval County in the Thirteenth Judicial District and San Juan County 
in the Eleventh Judicial District are now implementing the PSA along with robust pretrial ser-
vices programs. The Administrative Office of the Courts (AOC) has requested additional funding 
to implement full-service pretrial programs, including the use of the PSA, throughout the state 
over the next several years. Some counties use a remote early release program (ERP), under 
which pretrial services officers in Albuquerque are authorized by court rule (Rule 5-408 NMRA) 
to release defendants arrested for specified non-violent crimes after administering the PSA and 
interviewing the defendant by remote video. Following a pilot run from the Bernalillo County 
Metropolitan Court in Albuquerque to six county detention facilities, hiring is now underway 
to transition the ERP to be a stand-alone program run by the AOC from the Metropolitan Court 
using the PSA to release low-risk defendants within hours of arrest.   

Bail:
Since the amendment to Article II, Section 13 of New Mexico’s Constitution in 2016, the use of 
monetary bail has declined, and the use of secured money bonds has become very rare. Under 
Rule 5-401, the court must make written findings of particularized reasons why a defendant can-
not be released on personal recognizance or execution of an unsecured appearance bond, which 
is 100% refundable. 

Results:
A study by the Institute for Social Research at the University of New Mexico examined preventive 
detention data in Bernalillo County for all cases in which the PSA was administered and a pre-
ventive detention motion was filed between July 2017 and August 2018. Of the approximately 
7,844 cases, preventive detention motions were filed in 1,533 (19.5%).55  Approximately 46% of 
the preventive detention motions were granted and 54% were denied. The study compared rates 
of Failure to Appear (FTA) and new criminal activity (NCA) during the pretrial period in cases 
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where a preventive detention motion was denied with FTA and NCA rates in cases in which no 
motion was filed. The overall difference in FTA rates was small, 15.2% in cases where a preven-
tive detention motion was denied vs. 12.3% in cases in which no motion was filed. The difference 
in outcomes for NCAs was about the same, 17% NCA in cases where the motion was denied vs. 
15% in cases in which no motion was filed. One purpose of this study was to consider whether 
proposed legislation to allow preventive detention based on risk of flight and obstruction of the 
criminal process and to provide certain rebuttable presumptions for detention would significant-
ly reduce FTAs or improve public safety. The researchers determined that the proposed legisla-
tion would do neither.

Arizona56 

Persons Subject to Detention:
Persons subject to pretrial detention include those charged with a capital offense or felony 
offense committed while the person is admitted to bail on a separate felony charge. Persons sub-
ject to detention also include persons charged with felony offenses who pose a substantial dan-
ger to any other person or the community, if no conditions of release which may be imposed will 
reasonably assure the safety of the other person or the community and if the proof is evident or 
the presumption great as to the present charge.57 

The Process:
•	 Arizona has two methods to secure preventive detention. The first is statutory. It requires the 

State to make an oral motion, and the court must hold a preventive detention hearing within 24 
hours of the initial appearance, subject to continuances as provided. Because the requirement 
of a hearing within 24 hours is impractical, this method is almost never used. The second meth-
od was established by court rule effective January 1, 2018.58  The process provisions described 
in this summary are those specified by the court rule. At the initial appearance, if the judicial 
officer finds that the person is likely subject to preventive detention the court detains the person 
and sets a hearing to be held within 7 days, unless the defendant moves for a continuance.   

•	 The prosecutor shall provide reasonable notice and an opportunity for victims and witnesses to 
be present and heard at the hearing. 

•	 The person is entitled to representation by counsel and is entitled to present information by 
proffer or otherwise, to testify and to present witnesses on the person's own behalf. Testimony 
of the person charged that is given during the hearing is not admissible on the issue of guilt in 
any subsequent judicial proceeding. 

•	 The court must find that the proof is evident or the presumption great that the defendant 
committed one or more of the specified felony offenses; clear and convincing evidence that the 
defendant poses a substantial danger to the victim, any other person, or the community, or that 
the defendant engaged in conduct constituting a dangerous crime against children or terrorism; 
and that no condition or combination of conditions of release will reasonably assure the safety 
of the victim, any other person, or the community.

•	 The court shall consider several factors in making its determination, including the nature and 
circumstances of the offense charged; weight of evidence against the person; history and charac-
teristics of the person; nature and seriousness of the danger to the victim, any other person, or 
the community; the recommendation of the pretrial services program based on an appropriate 
risk assessment instrument; and any victim statement about the offense and the person’s pretri-
al release. 
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•	 The court's findings must be on the record. 
•	 If the person is detained, the case shall be placed on an expedited calendar and, consistent with 

the sound administration of justice, the person's trial shall be given priority.
•	 Upon the filing of a timely notice of appeal, the court, on motion or on its own, may amend the 

conditions of release if it finds a substantial risk exists that the defendant presents a danger to 
the victim, another person or the community, or that the defendant is unlikely to return to court 
when required to do so.

Risk Assessment:
•	 The pretrial services program provides information to the court at the initial appearance, includ-

ing the person’s criminal history and a validated risk assessment, the Public Safety Assessment 
(PSA). The PSA risk scores and violence flag are used to identify the person’s risk to reoffend and 
the likelihood to attend future court hearings if released. It also is used to inform the recommen-
dations by the pretrial services program presented in pretrial detention hearings, but the pretrial 
services program does not make a recommendation whether to detain or release. 

Bail:
•	 Any person who is charged with an offense that is bailable as a matter of right must be released 

pending and during trial on his own recognizance with specified mandatory conditions of re-
lease. The court may impose additional non-monetary and monetary conditions if the court finds 
they are reasonable and necessary to secure the person’s appearance or to protect an individual 
or the community from risk of harm. To impose monetary conditions, the court must make an 
individualized determination of the person’s risk and financial circumstances. The court may not 
impose a monetary condition if that condition alone would result in pretrial incarceration be-
cause the person is unable to pay. If the person is unable to secure release through the payment 
of a monetary condition, an attorney must be appointed and a petition for reconsideration of 
release conditions may be filed. 

Results:
Because Arizona has only recently implemented preventive detention, results on the impact are 
not yet available.

California59  

Persons Subject to Detention:
The prosecutor can file a motion for preventive detention based on any of the following five 
circumstances: 

             (1)	 The crime for which the person was arrested was committed with violence against a 
person, threatened violence, or the likelihood of serious bodily injury, or was one in which the 
person was personally armed with or personally used a deadly weapon or firearm in the com-
mission of the crime, or was one in which he or she personally inflicted great bodily injury in the 
commission of the crime;

             (2)	 At the time of arrest, the defendant was on any form of postconviction supervision other 
than informal probation or court supervision;

             (3)	 At the time of arrest, the defendant was subject to a pending trial or sentencing on a 
felony matter;

               (4) The defendant intimidated or threatened retaliation against a witness or victim of the 
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current crime; or
              (5)	There is substantial reason to believe that no nonmonetary condition or combination of 

conditions of pretrial supervision will reasonably assure the protection of the public or a victim, 
or the appearance of the defendant in court as required.60 

The Process:
At the defendant’s arraignment or any time thereafter, the prosecutor may file a motion seeking 
preventive detention. 
•	 At the hearing the defendant has the right to counsel, and the right to testify.
•	 The court may consider reliable hearsay evidence.
•	 Upon request of the victim, the victim has the right to notice of the hearing and a reason-

able opportunity to be heard, or to submit written comments on the defendant’s custody 
status.

•	 There shall be a rebuttable presumption that no condition or combination of conditions of 
pretrial supervision will reasonably assure public safety if the court finds probable cause to 
believe either:

	○ (1) that the current crime is a violent felony as defined, or is a felony offense committed 
with violence against a person, threatened violence, or with a likelihood of serious bodi-
ly injury or one in which the defendant was personally armed with or personally used a 
deadly weapon or firearm in the commission of the crime, or was one in which he or she 
personally inflicted great bodily injury or 

	○ (2) that the defendant has been assessed as “high risk” to the safety of the public or a 
victim and any of the following: 

	� (A) the defendant was previously convicted of a serious felony or a violent felony 
as defined within the past 5 years;

	� (B) the defendant committed the current crime while pending sentencing for a 
crime described in (1) above; 

	� (C) the defendant has intimidated, dissuaded, or threatened retaliation against a 
witness or victim of the current crime; or 

	� (D) at the time of arrest, the defendant was on any form of postconviction su-
pervision other than informal probation or court supervision.

•	 In determining whether the person should be detained the court may take into consid-
eration any relevant information, as set forth in a newly required California Rule of Court 
including but not limited to the nature and circumstances of the crime charged, the weight 
and admissibility of the evidence against the defendant, the defendant’s past conduct, family 
and community ties, and criminal history, whether at the time of the current arrest the de-
fendant was on probation, parole, or supervised release, the nature and seriousness of the 
risk to the safety of any other person or the community, the recommendation of the pretrial 
services agency based on its risk assessment, the impact of detention on the defendant’s 
family responsibilities and community ties, employment, and participation in education, and 
any proposed plan of supervision.

•	 The court may order preventive detention only if the detention is permitted under the Unit-
ed States and California Constitutions and the court determines by clear and convincing ev-
idence that no nonmonetary condition or combination of conditions of pretrial supervision 
will reasonably assure public safety or the appearance of the defendant in court as required. 
The court must state its reasons for ordering preventive detention on the record.
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Risk Assessment:
Risk of failure to appear or to public safety due to the commission of a new criminal offense is 
to be determined through use of validated pretrial risk assessment tools to be approved by the 
Judicial Council, demonstrated to be accurate and reliable and to minimize bias, and employed 
by newly established Pretrial Assessment Services programs that operate as officers of the court 
and do not supervise persons released from custody pursuant to the legislation.61 

Bail:
The California legislation repeals all pre-existing laws regarding bail and requires that any re-
maining references to bail refer to the newly established procedures. The legislation authorizes 
use only of nonmonetary conditions of pretrial release and supervision. The legislation also 
provides that no released person shall be required to pay for any nonmonetary conditions of 
release.62   

Results: 
	 Since California has yet to implement preventive detention, results are not available. 

Implementation Challenges and Lessons Learned

This section draws upon interviews with experts involved in implementing or managing preventive de-
tention processes in the District of Columbia, New Jersey, New Mexico, and Arizona to describe some of 
the challenges they have experienced and lessons they have learned that may assist other jurisdictions 
in their efforts to implement preventive detention. California experts were not interviewed on imple-
mentation because preventive detention is not yet in effect in the state. These challenges and lessons 
learned include those arising from the manner of enactment of the reforms, level and breadth of state-
wide leadership, the respective roles of the various criminal justice stakeholders in the reform process, 
the specific nature of the adjudicatory processes in each jurisdiction, the use of risk assessment informa-
tion, the continued role of money bail, and the use of data and technology. As noted in the introduction 
to this White Paper, these jurisdictions are in different stages of implementation and use of preventive 
detention. For example, the District of Columbia initiated its program in 1970, while Arizona launched 
its current program in 2018. The variation in challenges and lessons learned from state to state stem 
not only from the states’ respective stages of implementation but also from the specific nature of the 
reforms undertaken, the reform processes involved, and the states’ differing political and judicial gover-
nance structures. The descriptions of challenges and lessons learned are presented in the order in which 
the jurisdictions authorized and implemented preventive detention.

District of Columbia
In the District of Columbia, a single judge conducts all arraignments (averages 67 per day and can be as 
high as 125 on high volume days) and another single judge conducts most of the preventive detention 
hearings which may take 20-30 minutes. 

Money bail is not formally eliminated in DC, but it is only used to assure appearance, and generally in 
fugitive cases or for potential obstruction of justice.

At the request of judges of the superior court and based on concerns about publicly labeling individuals 
based on risk assessment information, the Pretrial Services Agency (PSA) does not provide risk level in-
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formation to the court. PSA also does not expressly recommend detention. In such instances, the agency 
will simply report that no condition or combination of conditions will reasonably assure the appearance 
of the person as required and the safety of any other person and the community.  Even in these instanc-
es, PSA provides recommendations to the court in the event that the person is released to the communi-
ty. 

In addition to the very few misdemeanor defendants who may be subject to preventive detention be-
cause they are currently under supervision on another case, other DC statutes authorize holding misde-
meanor defendants charged with domestic violence for short periods of time (“cooling off statute”) and 
substance-addicted persons for short periods of time to coordinate out of custody care.
The DC PSA, one of the oldest and most highly regarded pretrial services agencies in the country, em-
phasizes that any jurisdiction using risk assessment should have its instrument normed and validated on 
the population with which it is used. The DC PSA revalidates its instrument every three years. As a result 
of such analyses, the PSA has been able to drop and collapse 30 of its criminal history factors, focusing 
instead on recent history over the past 10 years, without affecting the validity of the tool. The PSA also 
advises that pretrial risk assessment tools be regularly analyzed for the influence of race, ethnicity, and 
gender and that stakeholders be educated on and understand the tool’s design and use. The PSA empha-
sizes that it has created a culture of continuous evaluation and improvement that has allowed it to sus-
tain outcomes with which it is satisfied. The agency advises that judges consistently concur with about 
70% of its recommendations at first appearance. 

In creating and operating a preventive detention system the PSA advises against “legislation by anec-
dote” and that a jurisdiction analyze its own data to determine what kinds of situations present high lev-
els of pretrial risk to public safety and then create a system that narrowly addresses the issues to which 
the data points and provides good options for those released: “preventive detention should not be so 
broad that everyone is eligible for it.”

The PSA also emphasizes the importance of regular and frequent collaboration, communication, and 
training with the judiciary and defense bar. The PSA conducts regular training sessions with the judiciary, 
defense bar and prosecutors. A council of criminal justice stakeholders also meets monthly to discuss 
operational issues. The PSA also cautions against implementing too quickly: “You don’t have to go from 
cash bail to no cash bail overnight. Understand that change takes time. Use data to sell the expansion of 
that concept…. Make sure you have everyone on board as you move forward and evaluate and discuss 
throughout the process.” 

The PSA also cautions against getting side-tracked by a fight with the bail bond industry seeking to for-
mally end cash bail. Instead, the PSA officials advise creating a system of pretrial release that is just less 
dependent on the use of cash bail.  

New Jersey
The transition to pretrial detention in New Jersey began in 2012-2013 with an important Jail Population 
Study issued in March of 2013.63  A non-profit organization, the Drug Policy Alliance, commissioned 
the study by Luminosity Inc., which showed that 12% of the pretrial population was incarcerated for 
an inability to afford bail amounts of $2,500 or less. As a result, New Jersey’s Chief Justice established 
and chaired a Joint Committee on Criminal Justice that included stakeholders from all three branches of 
government. The committee issued numerous recommendations to reform the monetary pretrial release 
system, including the establishment of law and policy to release most defendants on non-monetary 
conditions, and to order defendants who could not be safely released, based on relevant risk factors, to 
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pretrial detention without bail. 
The question on whether to adopt the new pretrial release and detention system was posed as part of a 
state ballot initiative in 2014 to amend the New Jersey Constitution, which was followed by new stat-
utes that passed consistent with that amendment. Voters passed the ballot initiative overwhelmingly. 
Although New Jersey’s pretrial detention system has in practice minimized the use of monetary bail, 
neither the state constitutional amendment nor statute directly prohibit the use of bail as a condition 
of release, which may have blunted arguments that the reform deprived defendants of a right against 
excessive bail.  

New Jersey attributes its success to widespread stakeholder engagement and cooperation. Successful im-
plementation would have been impossible without the continued engagement of the Attorney General, 
Public Defender, private bar, county jails, and advocacy groups. The Legislature established the Pretrial 
Services Program Review Commission by statute as part of the 2014 reform. It includes all key stakehold-
ers as well as advocacy groups, and reports on the implementation and maintenance of the Pretrial Ser-
vices Program annually. Further, a Criminal Sentencing and Disposition Commission was convened by the 
governor in 2018 and includes key stakeholders and advocacy groups working together to recommend 
reforms for the sentencing phase. In addition to the commissions, New Jersey’s stakeholders continue to 
work collaboratively on a variety of criminal justice-related issues. 

New Jersey officials also attribute much of their success to the development of an automated risk assess-
ment tool, and their electronic filing and criminal case management systems (collectively called eCourts). 
E-filing in the criminal division was implemented about three years before the adoption of the pretrial 
detention reforms. A Preliminary Law Enforcement Investigation Report and an Affidavit of Probable 
Cause are now transmitted electronically along with the criminal complaint. This information is shared 
with both the judge and defense attorney as soon as the complaint is filed. 

Risk assessment information contained in the Public Safety Assessment (PSA) is based on public infor-
mation and transmitted electronically to the parties and judge before the pretrial detention hearing. 
In addition to the PSA score and recommendation on release conditions, pretrial services staff provide 
relevant supplemental court information not contained in the PSA risk factors, such as domestic violence 
history or juvenile history. 

Pretrial detention motions must be filed before the first court appearance which occurs typically within 
24 hours of arrest and are also filed electronically. Nearly one-quarter of preventive detention motions 
are withdrawn before the hearing. In some counties, specific judges are designated to conduct deten-
tion hearings. In addition, some county prosecutors and public defenders have designated attorneys to 
specialize in the first appearance (arraignment) and/or detention hearing. The new detention hearings 
replaced the time allotted for bail review hearings, resulting in a limited impact on overall case flow. 
Detention hearings typically take 15-20 minutes. 

In 2019, approximately 21% of pretrial detention motions were withdrawn or dismissed before the hear-
ing. Many cases are resolved prior to the hearing, making the motion moot. Additionally, New Jersey’s 
Supreme Court has issued decisions that address the concern that detention motions would become 
“mini-trials.” The Supreme Court has upheld the statutory authorization to permit evidence by proffer at 
the detention hearing. Indeed, proffers in lieu of testimony are common. 

Although County Prosecutors have wide discretion in filing pretrial detention motions by law, on Octo-
ber 11, 2016, the New Jersey Attorney General, as part of its oversight authority over criminal matters, 
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published a detailed statewide “Directive Establishing Interim Policies, Practices, and Procedures to Im-
plement Criminal Justice Reform.” This Directive was updated on May 24, 2017, and again on September 
28, 2017. The Directive was modified to provide statewide guidance and direction on pretrial detention, 
including that the exception (not the norm) is for a prosecutor to seek pretrial detention, and no motion 
for pretrial detention should be filed except as authorized in the Directive.64  

New Jersey court officials advise that gathering relevant data on important issues such as jail population, 
criminal activity, and court appearance rates from before the reform to compare to the reformed system 
is essential. Empirical information is useful to both explain the need for reform prior to making changes 
and to demonstrate the success of reform thereafter. 

New Mexico 
New Mexico’s pretrial justice reforms have benefited from the strong leadership and commitment of 
the Supreme Court and the Administrative Office of the Courts (AOC). These reforms initially focused on 
reducing the jail population in Bernalillo County, which led to several criminal justice reforms, including 
the adoption of a pretrial risk assessment tool. Following a New Mexico Supreme Court ruling disallow-
ing the imposition of monetary bail based solely on the nature and seriousness of the offense charged 
(State v. Brown, 2014 NMSC 038 (November 6, 2014)), a study committee recommended a constitutional 
amendment on pretrial detention to authorize preventive detention for violent felons and prohibit pre-
trial detention based solely on the defendant’s inability to pay for a bail bond. The recommendation was 
endorsed by the New Mexico Supreme Court, Association of District Attorneys, Law Office of the Public 
Defender, and Criminal Defense Lawyers Association. Robust advocacy for the proposed amendment 
persuaded lawmakers that setting a high bond does not always ensure dangerous defendants will stay 
in jail, while arbitrary bond schedules keep poor but low-risk defendants in jail with negative results for 
public safety. Legislation to submit the proposed amendment to the public led to its adoption in 2016 by 
an overwhelming majority (87%) of the voters. 

The Supreme Court maintained the momentum of this success by immediately developing clear and de-
tailed court rules on pretrial detention and release for the District, Metropolitan, and Magistrate Courts. 
It was important for the Supreme Court to build in the appropriate due process provisions from the be-
ginning, such as the right to a hearing, right to counsel, the appropriate burden of proof, and expedited 
appeal from grant or denial of a preventive detention motion. The new rules became effective on July 1, 
2017. 

In implementing the new rules, the Supreme Court and the AOC considered it to be critical to provide 
training for judges, court staff, prosecutors and defense counsel. They understood that the use of pre-
ventive detention and reduced reliance on money bond would require a significant cultural change in 
criminal practice. The trial judges who are implementing these changes have been a key to success and 
most of them have been strong advocates for reform. 

The Supreme Court Rules have not raised significant or long-lasting challenges except in Bernalillo Coun-
ty (Albuquerque), where the District Attorney has frequently criticized them. The District Attorney alleges 
that the courts deny too many motions for detention and has advocated for changes in the law to allow 
preventive detention based on flight risk and obstruction of justice and to adopt a presumption favoring 
detention for certain crimes. Although a recent study by the Institute for Social Research at the Univer-
sity of New Mexico (UNM) does not support these proposals (see discussion above in the summary of 
New Mexico’s preventive detention rules), the challenges to New Mexico’s preventive detention rules 
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have continued. Further, despite attempts to educate the press on the public safety benefits that result 
from both preventive detention and diminished use of money bond, these challenges have been playing 
out in media coverage of high violent crime rates in Albuquerque. 

In its ongoing efforts to ensure the fairness and effectiveness of New Mexico’s preventive detention 
processes, the Supreme Court issued an order on January 6, 2020, establishing the Ad Hoc Committee 
to Review Pretrial Release and Detention Procedures. The Committee’s charge is to review the current 
rules and make any recommendations it “deems advisable for improving the pretrial detention pro-
cedure based on data-driven input, such as the recent study by UNM researchers that analyzed 6,400 
cases in Bernalillo County between July 2017 and March 2019 in which defendants charged with felonies 
were released from custody pending trial.” The Committee is composed of a multidisciplinary group of 
stakeholders from Albuquerque and smaller jurisdictions, including two District Court judges, a Bernalil-
lo County Metropolitan Court judge, two District Attorneys (including Albuquerque’s), the state’s Chief 
Public Defender, the Albuquerque Chief of Police, the Office of the Governor, the Department of Public 
Safety, four legislators, and a professor at UNM School of Law. The Committee’s report and any recom-
mendations are to be submitted by March 31, 2020. 

Arizona
Arizona is the most recent of the states profiled in this paper to implement preventive detention re-
forms. As a result, there is to date little data available on the effect of the reforms undertaken. Although 
the principal purpose of the reforms was to reduce the use of high bail to detain defendants, the cultural 
shift involved in pretrial practices is still evolving.  The principal challenges faced by the Arizona judicia-
ry in implementing its preventive detention reforms appear to result from the fact that its early efforts 
have focused on adoption and use of Rules of Court, which establish new preventive detention rules but 
which also, because the use of money bail is still authorized in the Arizona constitution, leave in place 
several pre-existing rules permitting the use of money bail as an alternative to the new rules to promote 
the defendant’s appearance and public safety. To a significant extent, prosecutors have continued to 
request high bail to accomplish preventive detention.
 
New Rule of Court 7.2, effective in January 2018, provides generally for a preventive detention hearing 
(described as a “bail eligibility hearing”), to be conducted within 7 days of the initial appearance if the 
defendant is determined ineligible for bail at the initial appearance. In Maricopa County (Phoenix) and 
other jurisdictions where prosecutors tend to appear at the initial court appearance, prosecutors con-
tinue to request setting of bail at the initial appearance including high bail even in cases that are likely 
eligible for preventive detention. Such motions are regularly granted. Although new Rule 7.3 (c)(2)(A) 
prohibits the use of monetary conditions of release that result in unnecessary pretrial incarceration sole-
ly because the defendant is unable to pay the imposed conditions, the rule does not prevent the setting 
of high bail at the initial court appearance at which the court typically does not have sufficient defendant 
financial information to set bail at an appropriate amount. If the defendant remains in custody, counsel 
is appointed and can then file a motion to reduce bail to an appropriate amount.
  
Court staff has now put in place electronic systems to track preventive detention hearings in order to 
obtain more reliable data on the effect of its recent reforms and are considering further rule changes to 
improve the effectiveness of the new preventive detention rules. 
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Conclusion
As states consider the adoption of preventive detention provisions, this analysis of statutory and judicial 
authority for preventive detention in the District of Columbia, New Jersey, New Mexico, Arizona, and 
California, and discussion of implementation challenges and lessons learned in those jurisdictions, can 
provide guidance to court leaders in other states. This guidance may be helpful in leading and respond-
ing effectively to legislative actions to authorize or expand the use of preventive detention in their states, 
as well as in developing court rules on preventive detention that protect the community while maximiz-
ing individual liberty during the pretrial process. 

Experts express the need for caution and careful consideration of the potential consequences of expand-
ing the authority to detain defendants pretrial. Their concerns arise from potential use of overly expan-
sive categories of persons and classes of crimes subject to preventive detention, as well as the potential 
absence of rigorous due process safeguards. They fear these changes may lead to even greater numbers 
of people being detained under the guise of pretrial justice reform. 

These concerns can be mitigated through carefully considered and implemented pretrial reform mea-
sures. Many jurisdictions are moving away from an irrational and unfair system in which pretrial release 
depends on the wealth of the accused and towards a more rational and fair one where the issue of 
pretrial release is determined squarely on the basis of individual risk—the level  of risk that a person 
charged with a specific crime will inflict injury on another, flee, or otherwise obstruct justice pending 
adjudication of the crime charged. These reform efforts can aid in reducing the number of people who 
are detained pretrial, as well as the disproportionate impact of many existing systems of pretrial release 
on vulnerable populations, including those who are financially disadvantaged and people of color.

https://nationalcenterforstatecourts.box.com/s/dx2u5kccton6piuwkilpkgfp4d1p2ebn
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http://www.safetyandjusticechallenge.org/
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https://www.ncsc.org/pjcc
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