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Opinion

[*424] BEFORE THE SUPREME COURT. EN BANC.

OPINION
By the Court, STIGLICH, C.J.:

Respondent Christopher Terry sued appellant Ava Blige for damages, asserting various [*425] contract-based and
tort-based claims centered on allegations that Blige extorted cryptocurrency and money for cars from him under
threat of publishing his personal information. As a result of discovery abuses, the district court struck Blige's answer
to the complaint and entered a default. At a prove-up hearing, the court concluded that Terry had met his burden to
establish a prima facie case on his claims of conversion, unjust enrichment, and intentional infliction of emotional
distress, for which he was entitled to proven damages. The court also found that the factual allegations, deemed
admitted, supported a claim for extortion, despite extortion not being [**2] pleaded as a specific claim in the
complaint. It then entered a default judgment awarding damages to account for the emotional distress, moneys
spent on cars for Blige, and cryptocurrency transferred to Blige; the judgment was later amended to account for the
cryptocurrency's value.

On appeal, Blige argues that the district court erroneously determined that she impliedly consented to being sued
under the unpleaded legal theory of extortion. We agree with Blige on this issue and hold that, in default
proceedings, a defaulting party cannot be found to have impliedly consented to try claims that were not pleaded in
the complaint. Although Blige also challenges the judgment on the conversion, unjust enrichment, and emotional
distress claims, we conclude that the district court properly determined that Blige wrongfully dispossessed Terry of
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the cryptocurrency and money for cars by way of extortive acts under these theories and caused him emotional
distress. Accordingly, we affirm the judgment.

FACTS AND PROCEDURAL HISTORY

According to the complaint, Terry is the chief executive officer of an Internet company. Blige worked at that
company, first as Terry's personal assistant and later as an [**3] independent contractor. Their professional
association led to a romantic relationship. While they were romantically involved, Terry gave Blige several luxury
items, including cars, cash, and cryptocurrencies. Once the relationship ended, Blige revealed to Terry that she had
taken damaging or compromising photographs of him and had made audio and video recordings of his
conversations and phone calls. She threatened to publicly release the photographs and recordings unless he
complied with her demands for valuables, including cryptocurrency. Terry complied with Blige's demand to transfer
Bitcoin to her in hopes that she would not release any of the photographs or recordings. However, after he
complied, Blige continued to threaten to publicly release the information unless he met additional demands. To
protect himself, Terry transferred more Bitcoin to Blige. Terry eventually made a report of extortion against Blige to
the police.

In the underlying civil complaint, Terry sought relief against Blige, alleging, as relevant here, claims for breach of
contract, breach of the covenant of good faith and fair dealing, conversion, unjust enrichment, and intentional
infliction of emotional distress. [**4] Terry also sought declaratory and injunctive relief to prevent Blige from
releasing the photographs and recordings. Blige filed an answer, but during discovery, she failed to produce
electronically stored information, including the photographs and recordings, and she responded to only one set of
discovery requests. As the discovery deadline approached, Blige fired her attorneys, who then filed a motion to
withdraw, which the district court granted. The district court ordered Blige, who was proceeding pro se at the time,
to respond to all discovery requests by a specified date. Blige failed to respond to the district court's order. Terry
then moved for a default as an NRCP 37 sanction for failure to comply with discovery obligations. Blige failed to
appear at the October 12, 2021, hearing on the motion, and the district court struck Blige's answer and entered a
default, finding that Blige willfully and repeatedly failed to respond to discovery requests and failed to turn over
electronically stored information in violation of court orders.

Blige moved to set aside the default, asserting that she was unaware of the court date. She also filed a supplement
to her motion with a supporting declaration [**5] in which she asserted that (1) she was unaware of the outstanding
discovery requests due to her former counsel's withdrawal; (2) she "did [*426] not personally receive any new mail
related to any outstanding discovery obligations"; (3) Terry served her with motions and papers by mailing those
documents to her parents' house, where she did not live full time; (4) she could not find anything after police had
"trashed" the house when executing a warrant; and (5) she was arrested on October 18, 2021, and in jail until
around October 23, 2021. The district court denied the motion to set aside the default, noting that the address Blige
provided in the motion was identical to the address at which she was served by mail with the order directing her to
respond to the discovery requests.

Terry moved for a default judgment, requesting compensatory and punitive damages. At this point, both parties
were represented by counsel and appeared at the prove-up hearing, and both Blige and Terry testified. To support
his damages, Terry presented Screenshots of Bitcoin transfers to Blige and to his car dealer, as well as copies of
text messages between him and "Ava," "AvalLavaa,"” and "Ava 2." Blige objected to the [**6] admission of this
evidence, but the district court overruled her objection.

The district court granted Terry's motion for a default judgment as to his claims for conversion, unjust enrichment,
and intentional infliction of emotional distress, finding that Terry had made a prima facie showing of liability under
these theories and had proven resultant damages. Moreover, relying on NRCP 15(b)(2), the district court amended
the pleadings to conform to the evidence and found Blige liable for damages resulting from the tort of extortion,
even though that tort was not included as a specified claim in the complaint. The court denied Terry's motion as to
all other causes of action asserted and instructed Terry to prove the value of the transferred Bitcoin. Terry
subsequently submitted his counsel's affidavit in support of the judgment calculation, which relied on the Wall Street
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Journal Pro Central Banking. Over Blige's objection, the district court accepted Terry's valuation and amended its
judgment accordingly. In total, the court awarded Terry $2,631,708.86 in compensatory damages and, finding
Blige's conduct malicious, oppressive, and in conscious disregard for the consequences, awarded
$2,201,358.44 [**7] in punitive damages. Blige appeals.

DISCUSSION

Blige contends that the district court abused its discretion by denying her motion to set aside the entry of default.
Blige also asserts that the district court (1) improperly found that Blige impliedly consented under NRCP 15(b)(2) to
trying a claim for the tort of extortion; (2) admitted and considered unauthenticated evidence of damages; and (3)
erred in concluding that Terry made prima facie showings that supported liability and resulting damages for
conversion, unjust enrichment, and intentional infliction of emotional distress. We address each of Blige's
contentions in turn.

The district court properly denied Blige's motion to set aside the default

Blige argues that the district court abused its discretion by finding no good cause to set aside the default.
Specifically, she contends that she demonstrated that her failure to respond to discovery requests resulted from her
being unaware of any such requests or of pending hearings, in part because she was arrested on October 18 and
detained for five days, and in part because she did not otherwise personally receive mailed orders and notices
notifying her of obligations in the case. Blige also argues [**8] that she could not have complied with directives to
provide the electronically stored photographs and recordings because her electronic devices were seized by the
police.

We review the district court's decision regarding whether to set aside a default for an abuse of discretion. Sealed
Unit Parts Co. v. Alpha. Gamma, Chapter of Gamma Phi Beta Sorority Inc. of Reno, 99 Nev. 641, 643, 668 P.2d
288, 289 (1983). overruled on other grounds by Epstein v. Epstein, 113 Nev. 1401, 1405, 950 P.2d 771, 773
(1997). NRCP 55(c) provides that a district court may set aside a default for "good cause." In asking to set aside a
default for good cause, "the moving party must show some excuse for its failure to answer or otherwise defend."
Sealed Unit Parts, 99 Nev. at 643, 668 P.2d at 289. The "good cause" standard includes [*427] NRCP 60(b)(1)
grounds for relief, including "mistake, inadvertence, surprise or excusable neglect." See Inter mountain Lumber &
Builders Supply, Inc. v. Glens Falls Ins. Co., 83 Nev. 126, 129, 424 P.2d 884, 886 (1967).

The record on appeal undermines Blige's claim that she was unaware of the outstanding discovery requests and
the hearing date. Blige stated in her declaration in support of the motion to set aside that she reviewed the
outstanding requests and provided responses and documentation for the requests to her former attorneys on July
28, 2021. Although she claimed that she believed her former attorneys had turned over those responses to Terry,
her former attorneys' sworn declaration in support of their motion to withdraw as counsel confirms that Blige [**9]
fired her former attorneys on that same day, July 28, 2021, and the attorney-client relationship was irretrievably
broken to the extent that counsel had to have Blige escorted out of the law offices by police. Thus, the record
contradicts Blige's representations that she reasonably believed the requests were no longer outstanding because
former counsel responded to them on her behalf.

Further, the address where Blige was served the order directing her to respond to discovery and the NRCP 37
motion, in which Terry sought an order striking Blige's answer to the complaint and a default, was the same address
that Blige used in her motion to set aside. See Durango Fire Prot., Inc. v. Troncoso, 120 Nev. 658, 663, 98 P.3d
691, 694 (2004) (declining to set aside a judgment on excusable neglect grounds after rejecting a party's claimed
lack of knowledge of a scheduled hearing when notice of the hearing was mailed to the party's address of record).
Moreover, a copy of the NRCP 37 motion was served on Blige by email, and Blige did not refute that opposing
counsel had the correct email addresses.



https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:630D-YV41-DYB7-W039-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3RXR-3DP0-003D-C1B1-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3RXR-3DP0-003D-C1B1-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3RXR-3DP0-003D-C1B1-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3S6C-9TT0-0039-425F-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3S6C-9TT0-0039-425F-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:630D-YV41-DYB7-W054-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3RXR-3DP0-003D-C1B1-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:630D-YV41-DYB7-W059-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3RXR-4NY0-003D-C09G-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3RXR-4NY0-003D-C09G-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:630D-YV41-DYB7-W04F-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:4DJB-W990-0039-4427-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:4DJB-W990-0039-4427-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:630D-YV41-DYB7-W04F-00000-00&context=1530671

Page 4 of 10
540 P.3d 421, *427; 2023 Nev. LEXIS 51, **9

Similarly, the district court was within its discretion to find that Blige's arrest on October 18 does not constitute good
cause for why she i did not attend the October 12 hearing on the NRCP 37 motion. [**10] Blige's argument that she
could not produce the photographs and recordings because her devices were seized also fails, given that she did
not timely claim that those materials were unavailable to her. Therefore, because Blige failed to demonstrate
mistake, surprise, excusable neglect, inadvertence, or other excuse that amounted to good cause, we perceive no
abuse of discretion in the district court's denial of her motion to set aside the default.

Claims that were not pleaded cannot be tried by implied consent against a defaulting party

Although Terry contends the argument was waived, Blige permissibly argues on appeal that the district court erred
when it sua sponte amended the pleadings to include an impleaded claim of extortion. Blige argues the district court
erred by relying on NRCP 15(b)(2) to find that she and Terry impliedly consented to trying extortion as a tort claim
because Nevada does not recognize a tort of extortion. We need not resolve whether a party may sue for an
extortion tort in Nevada, however, because we conclude that a defaulting party cannot be found to have impliedly
consented to try a claim under NRCP 15(b)(2) if the claim was not pleaded in the complaint, even for a clearly
established [**11] cause of action.

We review a district court's legal conclusions regarding court rules for an abuse of discretion. Casey v. Wells Fargo
Bank, N.A., 128 Nev. 713, 715, 290 P.3d 265, 267 (2012). NRCP 15(b)(2) provides that when an issue that is not
raised in the complaint is "tried by the parties' express or implied consent, it must be treated in all respects as if
raised in the pleadings." An amendment by implied consent is permissible "if prejudice does not result." Schwartz v.
Schwartz, 95 Nev. 202. 205, 591 P.2d 1137, 1139 (1979) (internal quotation marks omitted).

After default, when a plaintiffs claim is for an amount of damages that is uncertain, the plaintiff must apply to the
district court for a default judgment. NRCP 55(b)(2). Further, if the defendant has appeared, the defendant must be
served with written notice at least seven days before the district court conducts a prove-up hearing on the default
judgment. [*428] Id. The purpose of this prove-up hearing is limited to determining the amount of damages,
conducting an accounting, establishing the truth of any allegation by evidence, and investigating any other matter.
Id.

Generally, "[a] default judgment must not differ in kind from. or exceed in amount, what is demanded in the
pleadings." NRCP 54(c). See generally Mitchell v. Mitchell, 28 Nev. 110, 79 P. 50, 50 (1904) (concluding in default
"the relief granted to the plaintiff, if there be no answer, shall not [**12] exceed that which . . . [was] demanded in
[the] complaint"). However, we have held that when a defaulting party has failed to comply with a discovery order, a
plaintiff can amend their complaint to conform with the evidence presented at the prove-up hearing to support a
damages award. Hamlett v. Reynolds, 114 Nev. 863, 866. 963 P.2d 457, 459 (1998); see also Kelly Broad. Co. v.
Sovereign Broad., Inc., 96 Nev. 188, 192-93, 606 P.2d 1089, 1092 (1980) (concluding plaintiff could amend his
prayer for relief to conform to the trial evidence for additional amounts that were not pleaded when the defaulting
party failed to comply with a court order), superseded by statute on other grounds as recognized in Countrywide
Home Loans, Inc. v. Thitchener, 124 Nev. 725, 741 n.39, 192 P.3d 243, 254 n.39 (2008). We have not addressed
whether a defaulting party may impliedly consent to an impleaded claim being tried against them in default
proceedings.

The Alabama Court of Appeals has addressed the issue in an appeal from a default divorce decree. Maxwell v.
Maxwell, 188 So. 3d 695 (Ala. Civ. App. 2015). In that case, after the wife defaulted on the divorce claims regarding
property distribution, the husband claimed at the prove- up hearing that he should be awarded attorney fees,
although he did not plead for such in his complaint. Id. at 696. The final judgment included a $5000 award for the
impleaded request for attorney fees. Id. When the wife appealed, the husband argued that the claim was tried by
implied consent [**13] at the divorce proceedings under Alabama Rules of Civil Procedure 15(b) because the issue
was raised at trial when his attorney asked if he was requesting attorney fees and because the wife, who was not
present at trial, failed to object. Id. at 697. In rejecting that argument, the court noted that an issue cannot be tried
by implied consent if the opposing party is absent from the proceedings and that "[a] party should have the right to
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assume that a court's judgment following his default will not extend beyond the issues presented by the complaint.”
Id. (internal quotation marks omitted). Cf. Matsushima v. Rego, 67 Haw. 556, 696 P.2d 843, 845-46 (Haw. 1985)
(concluding under Hawaii's Rule 54(c) that judgment as to quieting title was void because it was not requested in
the pleadings); In re Marriage of Hughes, 128 Wn. App. 650, 116 P.3d 1042, 1043, 1046 (Wash. Ct. App. 2005)
(internal quotation marks omitted) (determining under Washington's Rule 54(c) that "a court has no jurisdiction to
grant relief beyond that sought in the complaint” and must "vacate the default to the extent it differed from the
original [complaint]" when the plaintiff alleged she was not pregnant yet changed her pregnancy status and denied
her husband's paternity in her default dissolution decree).

Unlike the wife in Maxwell, Blige was present at the prove-up hearing. But the defaulting party's presence at a
damages prove-up hearing [**14] is inapposite to a determination of their liability on a claim that was not pleaded
and on which they therefore could not have defaulted. A defaulting party who has made an appearance in the case
receives notice of the prove-up hearing. At that point, the defaulting party can assess the claims pleaded against
them and the potential damages arising from those claims. On that basis, they may decide not to attend the hearing
to contest those damages. A default judgment that reflects those claims and related damages will be entered
against them as a result. Likewise, a defaulting party who attends the hearing receives notice of the claims pleaded
against them and that the damages arising from those claims will be tried at the prove-up hearing. Therefore, the
default judgment entered against a defaulting party who attends the hearing must similarly be limited to damages
for the claims pleaded against them. In this regard, we agree with the Alabama appellate court and conclude that, in
default proceedings, a defaulting party cannot be found to have impliedly [*429] consented to try and be held liable
for claims that were not pleaded in the complaint. Accordingly, the district court erred by finding [**15] in the default
judgment that Blige impliedly consented to try the unpleaded tort of extortion.

The district court did not err in admitting evidence

Blige argues that the district court abused its discretion by admitting evidence related to Bitcoin transfers to Blige
and to Terry's car dealer, text messages, and Bitcoin valuations. We review a district court's decision to admit
evidence for an abuse of discretion. Sheehan & Sheehan v. Nelson Malley & Co., 121 Nev. 481, 492, 117 P.3d 219,
226 (2005). Nevada's evidence code provides that "[tihe requirement of authentication or identification as a
condition precedent to admissibility is satisfied by evidence or other showing sufficient to support a finding that the
matter in question is what the proponent claims.” NRS 52.015(1). "The testimony of a witness is sufficient for
authentication or identification if the witness has personal knowledge that a matter is what it is claimed to be." NRS
52.025.

The district court did not abuse its discretion in admitting evidence related to Bitcoin transfers and text messages

Blige argues that Terry failed to authenticate screenshots of Bitcoin transfers to her and to Terry's car dealer, as
well as copies of text messages between Terry and "Ava,” "Avalavaa,” and "Ava 2." When a text message's
admissibility is [**16] objected to on authentication grounds, the proponent of such evidence must explain the
purpose for which they are offering the text message and "provide sufficient direct or circumstantial corroborating
evidence of [its] authorship." Rodriguez v. State, 128 Nev. 155, 162, 273 P.3d 845, 849 (2012) (internal citation
omitted). "Thus, some additional evidence, which tends to corroborate the identity of the sender, is required." Id. at
161, 273 P.3d at 849 (internal quotation marks omitted). This evidence "may include the context or content of the
messages themselves." Id.

Regarding the Bitcoin transfers, Terry testified that he took the screenshots showing the transfers on his phone. He
testified that the screenshots depict Bitcoin transactions from his wallet to Bilge. Terry testified that all the
transactions at issue were transfers to Blige. Similarly, Terry testified that the screenshot exhibit presented in the
prove-up hearing depicted a transfer of funds to his car dealer to purchase cars for Blige. This corroboration was
sufficient for the district court to determine that Terry authenticated the screenshots of the transfers to Blige and to
his car dealer.
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As to the text messages, Terry testified that "Ava," "AvalLavaa," and "Ava 2" were all hames attached to Blige's
phones. [**17] He testified that Blige had several phone numbers and that she occasionally spoke on the phone
with him using the Ava 2 number. Terry also identified the general time period when the text messages were sent,
which was during the alleged extortion. Even Blige testified during the hearing that she was the recipient and Terry
was the sender of one of the messages. Terry offered copies of the text messages to show that Blige threatened
him with exposure of personal information. Further, the contents of the messages were consistent with Blige and
Terry being in a relationship. One of the text messages included a photograph of Blige and Terry posed together
while traveling in Europe. In others, the sender "Ava 2" referred to Terry as baby" or "love." Thus, the content of the
text messages also provides circumstantial evidence that "Ava," "AvalLavaa," and "Ava 2" are Blige. Rodriguez, 128
Nev. at 162, 273 P.3d at 849. Accordingly, the district court properly determined that Terry authenticated the text
messages and acted within its discretion by admitting and considering the screenshots of the Bitcoin transfers and
the text messages.

Blige also contends that admitting the text messages violated the best evidence rule. Terry offered [**18] the
screenshots to prove the content of the text messages, which show that Blige threatened to publish photos and
recordings of him. Terry's screenshots satisfy the best evidence rule because Blige has not raised a genuine
question regarding the [*430] authenticity of the original text messages or shown that it would be unfair to use
duplicates, i.e., screenshots of the original text messages. NRS 52.245(1) (addressing best evidence
requirements). Blige provides no support that it was unfair to use the screenshots in lieu of the originals or that she
was not the text messages' author. Id. Accordingly, we conclude the screenshots did not violate the best evidence
rule.

The district court did not abuse its discretion by admitting the evidence related to the Bitcoin valuations

Blige contends that the district court erred in accepting Terry's valuation of the Bitcoin transferred to Blige from May
17, 2019, to October 2020. She argues that Terry failed to provide authority to support his calculation and that he
did not establish the Wall Street Journal as a reliable source for cryptocurrency valuations.

This court reviews a district court's calculation of damages for an abuse of discretion. Flamingo Realty, Inc. v.
Midwest Dev., Inc., 110 Nev. 984, 987, 879 P.2d 69, 71 (1994). NRS 47.130(2)(b) provides that a [**19] court may
take judicial notice of facts "[clapable of accurate and ready determination by resort to sources whose accuracy
cannot be reasonably questioned, so that the fact is not subject to reasonable dispute." As evidence of the Bitcoins'
value during the relevant period, Terry relied on the Wall Street Journal Pro Central Banking's historical Bitcoin
price for each corresponding date of transfer. This process involved taking the average of the "open amount, high,
low, and close amount" of the Bitcoin value on the date of transfer and multiplying it by the amount of Bitcoin
transferred. The district court found that the Wall Street Journal Pro Central Banking was a legitimate source and
took judicial notice of its valuations. See Fierle v. Perez, 125 Nev. 728, 737 n.6, 219 P.3d 906. 912 n.6 (2009)
(observing that courts may take judicial notice of facts "capable of verification from a reliable source"), as modified
(Dec. 16, 2009), overruled on other grounds by Egan v. Chambers, 129 Nev. 239, 240-41, 299 P.3d 364, 365
(2013). Blige does not dispute the numbers or provide any reason why the Wall Street Journal did not reflect
accurate pricing. Thus, we conclude that Blige has not shown that the district court abused its discretion by taking
judicial notice of the Wall Street Journal price records to calculate [**20] the Bitcoin valuation.

Terry made prima facie showings of conversion, unjust enrichment, and intentional infliction of emotional distress to
support the damages awards

Blige argues that the district court impermissibly awarded Terry damages for conversion, unjust enrichment, and
intentional infliction of emotional distress. Specifically, Blige contends damages were impermissibly awarded
because Terry failed to make prima facie showings of conversion, as he did not make a demand, and of intentional
infliction of emotional distress, as he only experienced stress.
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A district court's decision to enter a default judgment as a discovery sanction is reviewed for abuse of discretion.
Kelly, 96 Nev. at 192, 606 P.2d at 1092. When default judgment is entered "as a discovery sanction, the
nonoffending party need only establish a prima facie case." Young v. Johnny Ribeiro Bldg., Inc., 106 Nev. 88, 94,
787 P.2d 777, 781 (1990). To do so, the nonoffending party must present sufficient evidence "for each cause of
action as well as demonstrat[e] by substantial evidence that damages are attributable to each claim" and their
amounts are proven. Foster v. Dingwall, 126 Nev. 56, 60, 68, 227 P.3d 1042, 1045, 1050 (2010); see Weddell v.
H20, Inc., 128 Nev. 94, 101, 271 P.3d 743, 748 (2012) ("Substantial evidence is evidence that a reasonable mind
might accept as adequate to support a conclusion." (quoting Whitemaine v. Aniskovich, 124 Nev. 302, 308, 183
P.3d 137, 141 (2008))), abrogated on other grounds by Tahican v. Eighth Judicial Dist. Court of Nev., 139 Nev. Adv.
Rep. 2, 523 P.3d 550, 554 (2023). Further, the nonoffending [**21] party must "show that the amount of damages
sought is . . . designed to either compensate the nonoffending party or punish the offending party." Foster, 126 Nev.
at 64, 227 P.3d at 1047. During the prove-up [*431] hearing, the district court considers the allegations in the
pleadings deemed admitted in determining "whether the nonoffending party has established a prima facie case for
liability." Id. at 67, 227 P.3d at 1049-50.

The transfer of property under duress can constitute conversion, and in such cases, demand is not required

Blige argues that Terry did not make a prima facie case for conversion because he did not show that he demanded
the return of his property or that such demand would be futile. Nevada appellate courts have yet to address whether
a party may successfully assert a claim for conversion when that party turns over property to another based on an
arrangement that inherently involves duress, and if so, whether a demand is required.

In Wantz v. Redfield, we defined conversion "as a distinct act of dominion wrongfully exerted over another's
personal property in denial of, or inconsistent with his title or rights therein or in derogation, exclusion, or defiance of
such title or rights."” 74 Nev. 196, 198, 326 P.2d 413, 414 (1958). Conversion does not require a manual or physical
taking [**22] of property. Bader v. Cerri, 96 Nev. 352, 357 n.1, 609 P.2d 314, 317 n.1 (1980), overruled in part on
other grounds by Evans v. Dean Witter Reynolds, Inc., 116 Nev. 598, 608, 5 P.3d 1043, 1050 (2000). Indeed,
tangible and intangible property alike can be converted. M.C. Multi-Family Dev., LLC v. Crestdale Assocs., Ltd., 124
Nev. 901, 904, 193 P.3d 536, 538-39 (2008). The effect of the act is critical to conversion, not the converter's intent,
and thus conversion is sufficiently shown when an owner is deprived of their property by the wrongful act of another
who assumes dominion over the property. See Studebaker Bros. Co. of Utah v. Witcher, 44 Nev. 442, 462, 195 P.
334, 340 (1921). However, conversion must "be essentially tortious," meaning it must be an unlawful act. Wantz, 74
Nev. at 198, 326 P.2d at 414 (internal quotation marks omitted).

To that end, other state courts have recognized that conversion includes takings induced by duress. For example,
the Supreme Court of Oregon stated, "[i]t is a conversion to obtain chattel property from another by duress." Gowin
v. Heider, 237 Ore. 266, 386 P.2d 1, 18 (Or. 1963). The court affirmed on rehearing that it would be "an unlawful
interference with the true owner's dominion" for a wrongdoer to take possession of a motor vehicle by using duress
to obtain a power of attorney from the true owner. Gowin v. Heider, 237 Ore. 266, 391 P.2d 630, 636 (Or. 1964).
Similarly, the highest court of Maryland held that "conversion may consist of a wrongful, tortious or unlawful taking
of property from the possession of another by theft. trespass, duress, or fraud and without his consent or
approbation, either express or implied." [**23] Saunders v. Mullinix, 195 Md. 235, 72 A.2d 720, 722 (Md. 1950).
And the Supreme Court of Mississippi has concluded that there is no liability for conversion if possession was
assented to, "unless the assent was obtained by duress or from one lacking capacity to consent or was obtained or
acted upon fraudulently." Latimer v. Stubbs, 173 Miss. 436, 161 So. 869, 869, 159 So. 857 (Miss. 1935) (internal
guotation marks omitted); see also Restatement (Second) of Torts § 221(b) (Am. Law Inst. 1965) (recognizing that
a conversion may be committed by intentionally "obtaining possession of a chattel from another by fraud or
duress"); id. § 223(a) ("A conversion may be committed by intentionally . . . dispossessing another of a chattel as
stated in 8§ 221 and 222....").

We agree with these courts. Moreover, we note that, while conversion may be established by the refusal of a
demand for the property, Ward v. Carson River Wood Co., 13 Nev. 44, 61 (1878), superseded by statute on other



https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3RXR-3TD0-003D-C27V-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3RXR-2BN0-003D-C1MW-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3RXR-2BN0-003D-C1MW-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:7XWG-FMG0-YB0S-K003-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:5531-M091-F04H-R00D-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:5531-M091-F04H-R00D-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:4SJ9-Y050-TXFV-921G-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:4SJ9-Y050-TXFV-921G-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:67GY-HNS1-JPP5-20T0-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:67GY-HNS1-JPP5-20T0-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:7XWG-FMG0-YB0S-K003-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:7XWG-FMG0-YB0S-K003-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:7XWG-FMG0-YB0S-K003-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRM-YHT0-000H-F0N2-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3RXR-3SV0-003D-C26J-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:4117-P5X0-0039-43SV-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:4TMC-28R0-TX4N-G019-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:4TMC-28R0-TX4N-G019-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3XV7-KPG0-00KR-D2XH-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3XV7-KPG0-00KR-D2XH-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRM-YHT0-000H-F0N2-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRM-YHT0-000H-F0N2-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRM-YNJ0-0046-70BW-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRM-YNJ0-0046-70BW-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRM-YKY0-0046-705V-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3S12-39N0-003D-Y01G-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3YKK-JWY0-00KR-F30P-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3XTD-5FF0-00KR-D12Y-00000-00&context=1530671

Page 8 of 10
540 P.3d 421, *431; 2023 Nev. LEXIS 51, **23

grounds as stated in Menteberry v. Giacometto, 51 Nev. 7, 12, 267 P. 49, 50 (1928), a demand for return of
converted property is not required when the "holder [of the property] asserts ownership," W Indus., Inc. v. Gen. Ins.
Co., 91 Nev. 222, 230, 533 P.2d 473, 478 (1975); see also Ward, 13 Nev. at 61.62 ("When there has been an
actual conversion, no demand is necessary in order to sustain the action of trover."). Thus, when property is
unlawfully obtained through duress, no demand is required.

Here, Terry alleged that he transferred the Bitcoin and money for cars to Blige under duress, to protect himself,
because [*432] Blige was threatening [**24] to publicly release his highly personal information unless he complied
with her demands. Blige's threats were thus wrongful acts used to obtain dominion over Terry's personal property
rights. To compensate Terry, the district court awarded him the value of the Bitcoin and the cash used to purchase
cars transferred to Blige. Relatedly, the district court awarded Terry the value of the converted Bitcoin as punitive
damages to punish Blige. Terry properly supported the calculation of the converted Bitcoin and cash with exhibits
and the historical Bitcoin price records. Accordingly, we conclude that the district court did not abuse its discretion
by finding that Terry established a prima facie case for conversion and awarding damages.!

The district court properly awarded damages for Terry's claim of intentional infliction of emotional distress

Blige argues that Terry failed to establish a prima facie showing of intentional infliction of emotional distress
because Terry's stress was insufficient to support severe or extreme emotional distress. Intentional infliction of
emotional distress has four elements: "(1) extreme and outrageous conduct on the part of the defendant; (2) intent
to [**25] cause emotional distress or reckless disregard for causing emotional distress: (3) that the plaintiff actually
suffered extreme or severe emotional distress: and (4) causation." Miller v. Jones, 114 Nev. 1291, 1299-1300, 970
P.2d 571, 577 (1998). The district court found that the evidence, including the Bitcoin transfers and the text
messages between Terry and Blige, was sufficient to establish that Blige's conduct was extreme and outrageous
and that she had intent to cause emotional distress or recklessly disregarded the likelihood of doing so. The district
court also found that Bilge's conduct actually caused Terry extreme or severe emotional distress.

We conclude that substantial evidence supports these findings. Specifically, with respect to the third element, Terry
testified he was stressed, and he texted Blige that he had trouble sleeping, had to worry every second, and was
afraid. We perceive no error in the district court's conclusion that Blige's conduct caused Terry to succumb to
numerous extortions, resulting in him transferring Bitcoin to Blige on 70 occasions to protect himself. Terry's
compliance under threat with Blige's outrageous demands for numerous Bitcoin transfers are objectively verifiable
indicia that he suffered extreme or severe [**26] emotional distress, and Blige's outrageous conduct was so
extreme that Terry was not required to show more. See Miller, 114 Nev. at 1300, 970 P.2d at 577 (concluding
district court did not err in rejecting claim of intentional infliction of emotional distress when the plaintiff "presented
no objectively verifiable indicia of the severity of his emotional distress"); Franchise Tax Bd. of State of Cal. v. Hyatt,
133 Nev. 826, 855, 407 P.3d 717, 742 (2017) (concluding when "facts support the conclusion that th[e] . . .
[conduct] is at the more extreme end of the scale . . . less in the way of proof as to emotional distress suffered . . . is
necessary"), rev'd and remanded on other grounds sub nom. Franchise Tax Bd. of Cal. v. Hyatt, U.S. , 587
U.S. 230, 139 S. Ct. 1485, 203 L. Ed. 2d 768 (2019). We conclude the district court was in the best position to
evaluate the testimony and the veracity of the manifestations of Terry's distress. To compensate Terry, the district
court awarded him $70,000. The award was attributable to Terry's claim for intentional infliction of emotional
distress because it was for $1000 for each of the 70 times Blige obtained Bitcoin from Terry by threatening him.
Thus, the district court found each independent threat sufficiently extreme or outrageous to merit an award of
$1000. We determine that substantial evidence supports the district court's finding that Terry established a

1We do not reach Blige's challenge to unjust enrichment because it was not cogently argued. See Edwards v. Emperor's Garden
Rest., 122 Nev. 317, 330 n.38, 130 P.3d 1280, 1288 n.38 (2006).
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prima [**27] facie case for intentional infliction of emotional distress, and we perceive no error in its resulting award
of damages.?

[*433] CONCLUSION

Because a party cannot default on claims that were not pleaded in the complaint, the defaulting party cannot be
found to have impliedly consented to try claims unless the plaintiff included the claims in their pleadings. Regarding
the district court's conclusion that the facts supported Terry's claim for conversion, we agree, because although
Terry transferred the cryptocurrencies and money for cars in exchange for Blige's promise not to reveal personal
information about Terry, that arrangement inherently involved duress. We conclude that when a party uses duress
to obtain wrongful dominion over another's property, that act of duress properly supports a claim for conversion
under Nevada law. As to the remaining issues, we conclude that the district court acted within its discretion by
denying the motion to set aside the default and by admitting the evidence that Blige challenged. It likewise properly
exercised its discretion by awarding damages based on its findings that Terry made prima facie showings of
conversion, unjust enrichment, and intentional infliction [**28] of emotional distress. Thus, we affirm the district
court's judgment as to those claims. We conclude, however, that the district court erred by finding that Blige
impliedly consented to try the claim of extortion when it was not pleaded in the complaint. Although the claim for
extortion was not properly added to the complaint, the district court's award pertaining to that claim is otherwise
supported under theories of conversion and unjust enrichment. Further, the award for intentional infliction of
emotional distress is likewise appropriate. Accordingly, we affirm.

/s/ Stiglich, C.J.
Stiglich

We concur:

/sl Cadish, J.
Cadish

/s/ Herndon, J.
Herndon

/sl Parraguirre, J.
Parraguirre

/sl Pickering, J.
Pickering

/sl Lee, J.

Lee

/s/ Bell, J.

Bell

2We have considered Blige's remaining arguments, including her assertions that the district court mistakenly stated that
discovery abuses had gone on for over a year, that the NRCP 37 sanction was improper, that some of the text messages could
have been sent outside of the relevant time period and therefore cannot prove threats during that period, that the district court
erred by taking judicial notice of DMV records, and that Terry failed to show Blige caused his stroke, and we find no errors.
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Opinion

[*940] TAYLOR, J.

Terrell Angelo Carter was tried by jury and convicted of carjacking, aggravated assault, and fleeing or attempting to
elude with reckless driving. He appeals his judgment of conviction, arguing that the trial court erred in overruling his
hearsay and lack of foundation objections to admission of a police report that contained the victim's affidavit, which
recounted the incident. We reverse for a new trial.

Sean Burke moved to Florida in October 2003 from Long Island, New York with his parents. On February 7, 2004,
about four months after he moved here, Burke was driving around downtown West Palm Beach to become familiar
with the [**2] area. He was driving his mother's 2003 Saturn. Around 6 p.m., he stopped at a gas station on the
corner of Palm Beach Lakes Boulevard and Dixie Highway to phone a friend in New York from a pay phone.

Burke testified that appellant approached him, complaining of stomach pain, and asked Burke if he would give him
a ride around the block to his house. He said he lived near a mall. Believing that appellant was in pain, Burke
agreed, even though he had never picked up a stranger before.

Appellant got into Burke's front passenger seat and gave directions as they rode. They headed west on Palm
Beach Lakes Boulevard toward [-95. Appellant told Burke to make a right-hand turn about a mile up the road. After
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Burke made the right turn, appellant directed him to make another right turn. They ended up in a deserted park
area. At that point, Burke started to get suspicious. He detected a change in appellant's voice and became scared.
Appellant suddenly reached over with his left hand and threw the car into park. He then pulled out what appeared to
be an ice pick. As soon as appellant threw the car in park, Burke removed his seat belt and bolted from the car. By
the time he saw the tip of the ice [**3] pick, he was already out of the car.

Burke testified that he went to the nearest corner to flag somebody down for help. [*941] An off-duty police officer
came along and called the West Palm Beach police for him. Officer Darren Jenne responded to the call. Burke told
the officer what happened. Two days later, Burke positively identified appellant from a photo lineup and gave the
officer a sworn taped statement concerning the carjacking.

During the defense cross-examination of Burke, Burke denied that he went with appellant to buy cocaine. He
acknowledged that his parents were very strict about drug use and that they would be upset if they found out that
he had anything to do with drugs.

Officer Jenne testified that he responded to the call regarding a carjacking. Based on the information reported by
Burke, the officer prepared a police report titled "West Palm Beach Department Stolen Vehicle/Vessel Affidavit."
The officer filled out the top portion of the form, furnishing the date, time, and location of the car theft, a description
of the stolen vehicle, and general information about the victim. In a space provided near the bottom of the form,
Burke indicated by check mark his intention [**4] to prosecute the offender, and wrote, in narrative form, the
following account of events surrounding the theft:
| was at the Amoco gas station on Palm Beach Lakes when a black male came up to me and asked me for a
ride. We then drove west on Palm Beach Lakes when he said turn right here. After making the right he threw
my car into park and pulled out an ice pick. | jumped out of my mother's car and ran to the nearest corner.
Then a deputy called 911. | want him arrested.

Two days later, while on road patrol, Officer Jenne spotted appellant driving the vehicle described by Burke. The
officer arrested appellant after pursuing him by car and on foot.

During the direct examination of Office Jenne, the state questioned the officer about the police report he prepared
after speaking to Burke on the evening of the incident. Officer Jenne testified that he and Burke filled out the report
together. He said that such reports are generated and kept in the normal course of business at the West Palm
Beach Police Department. When the state moved to admit the report into evidence, appellant objected on the
grounds of "relevancy, foundation and hearsay." The trial court overruled the objection [**5] without discussion and
admitted the report as State's Exhibit 2.

Appellant testified to a dramatically different version of events. He said that on the evening of this incident, he was
leaning on the phone booth at the gas station waiting for his friend to come pick him up so that he could go to
Boynton Beach to his girlfriend's house to get some more money for crack cocaine. Appellant explained that he is
addicted to crack cocaine and that the effects of crack cocaine last only two to five minutes before wearing off. He
met Burke when Burke stopped to use the phone. According to appellant, he and Burke went to 13th Street to buy
some crack. Burke had ten dollars and appellant had twenty-four dollars, so they bought ten dollars' worth of crack
for Burke and twenty dollars' worth for appellant. They then smoked the crack. Afterwards, they went to the
McDonalds on Palm Beach Lakes Boulevard. Then they went to Gaines Park and smoked more crack. Burke was
trying to sell a bottle of champagne and a calling card that had four hundred minutes on it. They used the minutes to
call appellant's friend to tell her not to come pick him up.

Appellant said that Burke, who is white, did not want [**6] to ride back through the black neighborhood, so Burke
asked him to give him his two remaining crack cocaine [*942] rocks while appellant used his car to go get more
cocaine. Appellant testified that he lives in a crack-infested neighborhood and can get crack on credit or sometimes
for free. Appellant went to buy more cocaine, but when he came back, Burke was nowhere to be found. Appellant
testified that he left Burke in a middle-class neighborhood. He said that if he had pulled an ice pick on Burke, as he
testified, Burke would have run to the nearest house, not to an intersection. Appellant admitted to having nine
convictions for felonies or crimes involving dishonesty.
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The jury returned a verdict finding appellant guilty of carjacking, aggravated assault, and fleeing or attempting to
elude with reckless driving. He was sentenced to life imprisonment as a habitual felony offender with a minimum
mandatory penalty of thirty years on the carjacking charge. He also received a ten-year sentence on the aggravated
assault count as a habitual felony offender, with a minimum mandatory of five years as a prison releasee
reoffender. He received a thirty year sentence on the fleeing or eluding count, [**7] as a habitual felony offender.

The sole issue on appeal concerns the admission into evidence of Officer Jenne's police report, which contained
the victim's sworn statement concerning the incident. Appellant argues that the trial court abused its discretion and
erred in overruling his hearsay and foundation objections to admission of the report. He contends that the state did
not establish any basis or lay a predicate for admitting the document as a business record. This error, he asserts,
was prejudicial because the report contained an inadmissible prior consistent statement made by Burke, which
improperly bolstered his credibility.

The state argues that appellant failed to properly preserve this issue for appellate review because he did not raise
the above specific grounds for objection in the trial court. At trial, appellant objected to the report's introduction at
trial on grounds of "relevancy, foundation and hearsay." On appeal, appellant more specifically argues that the state
failed to establish the predicate for a business records exception to the hearsay rule, section 90.803(6)(a), Florida
Statutes, because it did not show that the supplier of the [**8] information contained in the report was acting within
the course of the given business which generated the record, and the victim, who supplied the information, was not
acting on behalf of the West Palm Beach Police Department.

To preserve "an error involving a ruling admitting evidence requires a timely objection which states the 'specific
ground of objection if the specific ground was not apparent from the context." Jackson v. State, 738 So. 2d 382,
386 (Fla. 4th DCA 1999) (citing 8§ 90.104(1)(b), Fla. Stat.). A "lack of foundation™ objection is not a "specific ground
of objection” sufficient to preserve for appellate review an issue regarding the admission of evidence. Id.; Couzo v.
State, 830 So. 2d 177 (Fla. 4th DCA 2002); Alexander v. State, 778 So. 2d 1017 (Fla. 4th DCA 2001); Filan v.
State, 768 So. 2d 1100 (Fla. 4th DCA 2000).

In Filan, the defendant was tried for felony driving under the influence (DUI). During the trial, the state moved to
admit into evidence the hospital records containing the results of the defendant's blood alcohol test. The defendant
objected on the grounds [**9] of relevancy and lack of foundation. On appeal, he argued that the state did not lay a
proper foundation for admission of the records under section 90.803(6), because it failed to establish that the
records were made "by, or from information transmitted by, a person with knowledge" of the matter recorded. We
held that the defendant's general lack-of-foundation objection made at trial was insufficient to preserve his more
precise point argued on appeal.

[*943] The case bhefore us is distinguishable from Filan. Here, appellant made more than a mere "lack of
foundation" objection. When the state moved to admit the police report/victim affidavit into evidence, defense
counsel objected on the ground of hearsay. An objection to evidence on hearsay grounds is sufficient to preserve
for appellate review the failure of the proponent of the evidence to lay a proper predicate. See Richardson v. State,
875 So. 2d 673, 676 (Fla. 1st DCA 2004) (citing Andrews v. State, 261 So. 2d 497 (Fla. 1972); Neeley v. State, 883
So. 2d 861, 864 (Fla. 1st DCA 2004)); see also King v. State, 590 So. 2d 1032, 1033 (Fla. 1st DCA 1991) (finding
the [**10] defendant's hearsay objection sufficient where the state failed to satisfy the foundational requirements of
section 90.803(6) for admission of a computer printout at sentencing).

In Richardson, a defendant charged with robbery of a convenience store objected on hearsay grounds to testimony
regarding the amount of money taken from the cash register. On appeal, the defendant argued more specifically
that the testimony was inadmissible under the "business records" exception to the hearsay rule because the
purported custodian of records never testified that she was the actual custodian of the records on which the loss
analysis was based. He further argued that the records were not identified, shown to be kept in the regular court of
business, or offered into evidence. Citing Filan and Jackson, the state argued that because the defendant failed to
raise these specific grounds for objection in the trial court, they were not preserved for appellate review. The first
district rejected the state's argument, citing the supreme court's holding in Andrews that "an objection to a question
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on hearsay grounds is sufficient to preserve for appellate review the failure of the proponent [**11] of the testimony
to lay a proper predicate." Id. at 676.

Here, when the state moved the police report/affidavit into evidence under the business records hearsay exception,
appellant objected on relevancy, hearsay, and foundation grounds. He makes the same argument on appeal that
the document should not have come in as a business record; that it was hearsay. Thus, appellant's hearsay
objection was sufficient to preserve for appellate review his arguments regarding admission of the police
report/affidavit.

On the merits, we agree with appellant that the trial court erred in admitting the report. The state argues that the
document was properly admitted, contending that the document is not a police report, but a victim affidavit. Yet, the
state does not explain why this victim affidavit falls outside the definition of hearsay or suggest some hearsay
exception or exclusion that might apply. The state argues only that if the document was admitted in error, it was
harmless.

The document in question, whether considered a police report or a victim affidavit, does not fit within the business
or public records exception to the hearsay rule. See Burgess v. State, 831 So. 2d 137, 140 (Fla. 2002) [**12]
(noting that police reports or criminal arrest affidavits are not admissible into evidence in criminal proceedings as a
public record exception to the hearsay rule because that exception expressly excludes them); Reichenberg v.
Davis, 846 So. 2d 1233, 1234 (Fla. 5th DCA 2003) (holding that reports of DCF investigators which contained
witness interviews were not admissible under the business or public records exception to the hearsay rule because
the statements in the reports were not based upon the personal knowledge of an agent of the business or agency);
Harris v. Game & Fresh Water Fish Comm'n, 495 So. 2d 806, 809 (Fla. 1st DCA 1986) (quoting Charles Ehrhardt,
Florida Evidence [*944] § 90.805, at 563 (2d ed. 1984): "For example, if a business record includes a statement of
a bystander to an accident, the bystander's statement is hearsay and not included within the business records
exception because the statement was not made by a person with knowledge who was acting within the regular
course of the business activity.").

Here, the document admitted into evidence as State's Exhibit 2 contains a sworn statement of the victim recounting
details of the car [**13] theft. As such, it is classic hearsay. Section 90.801(1)(c) of the Florida Evidence Code
defines hearsay as "a statement, other than one made by the declarant while testifying at the trial or hearing,
offered in evidence to prove the truth of the matter asserted." Hearsay includes an out-of-court statement of a
witness who testifies at trial, as well as an out-of-court statement by someone who is not a witness on the stand
testifying to the statement. Charles Ehrhardt, Florida Evidence § 801.2 (2003 Edition); see also Ellis v. State, 622
So. 2d 991, 996-97 (Fla. 1993) (pre-trial statement to prosecutor of withess who testified during the trial "was
hearsay and therefore inadmissible in the absence of any other exception to or exclusion from the hearsay rule").

Appellant further argues that the victim's affidavit is not admissible as a prior consistent statement under section
90.801(2)(b), because the state did not offer it to rebut an express or implied charge against the victim of improper
influence, motive, or recent fabrication. See Taylor v. State, 855 So. 2d 1, 22 (Fla. 2003). "Generally, prior
consistent statements are inadmissible to corroborate [**14] or bolster a witness's trial testimony." Id.

We conclude that the trial judge erred in allowing the police report/victim affidavit into evidence. Moreover, we
cannot find the error harmless. The state, as the beneficiary of any error, must demonstrate beyond a reasonable
doubt that the complained-of error did not contribute to the verdict. It must prove that "there is no reasonable
possibility that the error contributed to the conviction." lbar v. State, 938 So. 2d 451, 463 (Fla. 2006) (citing State v.
DiGuilio, 491 So. 2d 1129, 1135 (Fla.1986)).

Appellant's defense to the carjacking count was that Burke provided him with the car and that Burke fabricated his
version of events to conceal his drug involvement from his parents and to account for the missing vehicle. Because
there was no physical evidence or independent eyewitness testimony to corroborate the victim's account of events,
the victim's credibility was a crucial issue in the trial. The affidavit tended to bolster the credibility of the victim and
provide self-corroboration. Its prejudicial effect was then compounded by the fact that it was introduced through a
police officer, who is [**15] generally regarded as a disinterested, objective, and, therefore, highly credible witness.
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See Peterson v. State, 874 So. 2d 14, 17-18 (Fla. 4th DCA 2004); Barnes v. State, 576 So. 2d 439 (Fla. 4th DCA
1991).

In addition, the prosecutor referred to the victim's affidavit in closing argument, urging the jury to take it back with
them, look at it, and consider whether it is consistent with the testimony.

The state urges us to find the error harmless because appellant's story is patently "unbelievable." But this is not the
harmless error test we must apply:

"The test is not a sufficiency-of-the-evidence, a correct result, a not clearly wrong, a substantial evidence, a
more probable than not, a clear and convincing, or even an overwhelming evidence test. Harmless error is not
a device for the appellate court to substitute itself for the trier-of-fact by simply weighing the evidence. The
focus is on the effect of the error on the trier-of-fact. The [*945] question is whether there is a reasonable
possibility that the error affected the verdict."

DiGuilio, 491 So. 2d at 1139.

Because there is a reasonable possibility that the [**16] error contributed to the conviction in this case, we reverse
and remand for a new trial.

Reversed and Remanded.

STEVENSON, C.J., and WARNER, J., concur.

End of Document
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Opinion

[*111] [**1064] BEFORE THE COURT EN BANC.

By the Court, PARRAGUIRRE, J.:

In Nevada, the declaration of a person who collects a criminal defendant's blood for evidentiary testing may be
admitted at trial. NRS 50.315(4). A defendant in a misdemeanor driving under the influence trial waives the right to
confront the maker of such a declaration unless the defendant can show a substantial and bona fide dispute
regarding the facts in the declaration. NRS 50.315(6). In this appeal, we discuss the Confrontation Clause
implications of NRS 50.315(6). [*112] We conclude that, in light of the United States Supreme Court's decision in
Melendez-Diaz v. Massachusetts, 557 U.S. 305, 129 S. Ct. 2527, 174 L. Ed. 2d 314 (2009), [***2] the statute's
substantial-and-bona-fide-dispute requirement impermissibly burdens the right to confront the declarant.
Accordingly, we overrule our prior decision in City of Las Vegas v. Walsh, 121 Nev. 899, 124 P.3d 203 (2005), and
affirm the district court's order.

FACTS AND PROCEDURAL HISTORY

Appellant City of Reno (City) charged respondent Cheryl Lee with misdemeanor driving under the influence in Reno
Municipal Court. At Lee's bench trial, the City sought to introduce into evidence the declaration of Shirley Van
Cleave, a phlebotomist who collected Lee's blood for evidentiary testing after Lee's arrest. Lee objected to the
admission of the declaration on Confrontation Clause grounds, and the municipal court sustained the objection and
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excluded the declaration. The City petitioned the district court for a writ of mandamus to compel the municipal court
to admit the declaration into evidence. The district court denied the petition, explaining that admission of the
declaration over Lee's objection would have violated Lee's rights under the Confrontation Clause. The City now
appeals.

DISCUSSION

On appeal, the City argues that the district court abused its discretion by denying its petition [***3] for writ of
mandamus, reasoning that the district court erroneously concluded that NRS 50.315(6)'s waiver provisions violate
the Confrontation Clause of the Sixth Amendment to the U.S. Constitution. This court reviews a district court's
decision to deny a writ petition for an abuse of discretion and reviews the constitutionality of a statute de novo.
Walsh, 121 Nev. at 902, 124 P.3d at 205.

This court has jurisdiction to hear this appeal

Lee initially argues that we lack jurisdiction over this appeal because the proceedings in the municipal court remain
pending. This court "has jurisdiction to review upon appeal . . . an order granting or refusing to grant . . .
mandamus." NRS 2.090(2). Further, "[a]n appeal may be taken from . . . [a] final judgment entered in an action or
proceeding commenced in the court in which the judgment is rendered." NRAP 3A(b)(1). Where a petition for writ of
mandamus is the only issue before a district court, we have held that the district court's order denying the petition
"is a final judgment within the [*113] meaning of NRAP 3A(b)(1)." Ashokan v. State, Dep't of Ins., 109 Nev. 662,
665, 856 P.2d 244, 246 (1993). Because the City's petition was the only issue before [***4] the district court, we
conclude that we have jurisdiction to hear this appeal.

[**1065] The declaration is testimonial

The Confrontation Clause provides that "the accused shall enjoy the right . . . to be confronted with the witnesses
against him." U.S. Const. amend. VI. The U.S. Supreme Court has held that the Confrontation Clause prohibits the
admission of testimonial hearsay against a criminal defendant unless the declarant is unavailable and the defendant
had a prior opportunity to cross-examine the declarant. Crawford v. Washington, 541 U.S. 36, 68, 124 S. Ct. 1354,
158 L. Ed. 2d 177 (2004). Documents "created solely for an 'evidentiary purpose™ and "in aid of a police
investigation" are testimonial hearsay, Bullcoming v. New Mexico, 564 U.S. 647, ,131 S. Ct. 2705, 2717, 180 L.
Ed. 2d 610 (2011) (quoting Melendez-Diaz, 557 U.S. at 311), and we have held that declarations made and offered
pursuant to NRS 50.315(4) are testimonial hearsay. Walsh, 121 Nev. at 906, 124 P.3d at 207-08.

NRS 50.315(4) allows a declaration made under penalty of perjury by a person who collects blood from a subject
for evidentiary testing to be admitted in evidence to prove the declarant's occupation, the identity of the subject, and
that the declarant kept the sample [***5] in his custody until delivering it to another identified person.

The parties do not dispute that Van Cleave's declaration was made and offered pursuant to NRS 50.315(4) and
thus is testimonial hearsay. Because the record does not suggest that Van Cleave was unavailable or that Lee had
a prior opportunity to cross-examine Van Cleave, Lee's right to confront Van Cleave requires exclusion of the
declaration unless Lee validly waived her right to confrontation. See Melendez-Diaz, 557 U.S. at 327; Crawford, 541
U.S. at 53-54.

NRS 50.315(6) impermissibly burdens confrontation rights

The City argues that Lee validly waived her right to confront Van Cleave by failing to show a substantial and bona
fide dispute regarding the declaration as required by NRS 50.315(6). In response, Lee argues that NRS 50.315(6)
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impermissibly burdens the rights provided by the Confrontation Clause. Although we previously addressed this
issue in Walsh, 121 Nev. at 906-07, 124 P.3d at 208, Lee argues that the U.S. Supreme Court's decision in
Melendez-Diaz compels us to overrule Walsh. "[W]e are loath to [*114] depart from the doctrine of stare decisis"
and will overrule precedent only if there are compelling reasons to do [***6] so. Armenta- Carpio v. State, 129 Nev.
531, 306 P.3d 395, 398 (2013).

A criminal defendant may waive her confrontation rights by failing "to comply with statutory procedures" for making
an objection based on the Confrontation Clause. Walsh, 121 Nev. at 906, 124 P.3d at 208; see also Melendez-Diaz
557 U.S. at 327 ("The defendant always has the burden of raising his Confrontation Clause objection."). Under
existing Nevada law, a defendant waives the right to confront an NRS 50.315(4) declarant, such as Van Cleave, by
failing to comply with NRS 50.315(6), which provides in relevant part:

If, at or before the time of trial, the defendant establishes that:

(a) There is a substantial and bona fide dispute regarding the facts in the affidavit or declaration; and

(b) It is in the best interests of justice that the witness who signed the affidavit or declaration be cross-

examined,

the court may order the prosecution to produce the witness.

In Walsh, we explained that under NRS 50.315(6), failure "to argue that a substantial and bona fide dispute exists
regarding the affidavit or declaration of the phlebotomist who drew the defendant's blood . . . acts as a waiver of the
defendant's confrontation [***7] rights" as to the phlebotomist. 121 Nev. at 906, 124 P.3d at 208. We further
explained that "[t]he essence of Crawford is the need for cross-examination," and absent a substantial and bona
fide dispute regarding the declaration or credibility of the declarant, "cross-examination is meaningless." |d. at 907
124 P.3d at 208.

The City argues that this reasoning is unaffected and indeed was approved by the U.S. Supreme Court's decision in
Melendez-Diaz.} [**1066] In Melendez-Diaz, the Court struck down a Massachusetts statute that allowed reports
of forensic analysis to be admitted into evidence without requiring the prosecution to call the analysts as witnesses
but allowing defendants to subpoena the analysts. 557 U.S. at 308-09, 329. The Court rejected the argument that
this statute adequately protected the right to confrontation, explaining that the statute "shifts the consequences of
adverse-witness no-shows from the State to the accused.” Id. at 324. The Court further explained that "the
Confrontation Clause imposes a burden on the prosecution to present its witnesses, not on the defendant to bring
those adverse witnesses into court." Id. However, the Court approved of [*115] notice-and-demand statutes
[***8] "[i]n their simplest form" that require a defendant's timely objection to the admission of testimonial hearsay
without live testimony by the declarant. |d. at 326. The Court explained that such provisions are "procedural rules
governing objections" that the "[s]tates are free to adopt.” |d. at 327.

The City argues that NRS 50.315(6) is such a procedural rule, whereas Lee argues that the statute impermissibly
imposes on defendants the burden of establishing a substantial and bona fide dispute. Although we upheld the
constitutionality of NRS 50.315(6) against a Confrontation Clause challenge in Walsh, we decided Walsh prior to
the U.S. Supreme Court's discussion of notice-and-demand statutes in Melendez-Diaz. We now address this issue
again in light of the U.S. Supreme Court's decision in Melendez-Diaz.

The Supreme Court of Kansas has addressed its notice-and-demand [***9] statute in light of Melendez-Diaz._State
v. Laturner, 289 Kan. 727, 218 P.3d 23 (Kan. 2009). Under the Kansas statute, a defendant has 14 days to object
to admission of a certificate of a person who collected blood for analysis and to state "the grounds for the
objection." Kan. Stat. Ann. § 22-3437(a)(3). If the grounds for the objection do not show "that the conclusions of the
certificate . . . will be contested at trial," the court must admit the certificate into evidence. Id.

1While the Court appears to have approved of Walsh's holding that NRS 50.315(4) declarations are testimonial, see Melendez-
Diaz, 557 U.S. at 325-26 & n.11 (citing Walsh, 121 Nev. at 904-06, 124 P.3d at 207-08), it explicitly refused to address the
validity of all but the simplest notice-and-demand statutes. Id. at 327 n.12.
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In Laturner, the Kansas Supreme Court applied Melendez-Diaz to the Kansas statute and found "some overlap"
between its statute and simple notice-and-demand statutes, but also found that the Kansas statute "impose[d]
additional requirements," most notably that a defendant must show that he would actually contest the conclusions
of the certificate at trial. 218 P.3d at 30. The court explained that an objection based solely on the Confrontation
Clause could not satisfy this requirement, so a trial court would be bound to admit the evidence over a
Confrontation Clause objection. Id. Because of this additional requirement, the Kansas court concluded that the
statute was not a simple notice-and-demand statute like those approved [***10] in Melendez-Diaz. |d. at 32. The
Kansas court further reasoned that this additional burden was too difficult for a defendant to overcome without an
opportunity to cross-examine the signer of the certificate. Id. at 37.

Like the Kansas statute addressed in_Laturner, NRS 50.315(6) imposes additional requirements on defendants who
wish to confront those who have prepared declarations to be used against them at trial. While the Kansas statute
required a defendant to show that he would actually contest the conclusions of the certificate at trial, NRS 50.315(6)
requires a defendant to show a substantial and bona fide dispute regarding the facts contained in the declaration.
These requirements are substantially similar, and we conclude that the reasoning of the Laturner court is
convincing.

We further conclude that Melendez-Diaz prohibits burdening confrontation rights beyond requiring a defendant's
timely objection to [*116] proffered evidence. Accordingly, we now hold that NRS 50.315(6) impermissibly burdens
confrontation rights because, unlike a "simple" notice-and-demand statute that merely requires a defendant's timely
objection, [**1067] NRS 50.315(6) requires a defendant to establish a substantial and [***11] bona fide dispute
regarding the facts in the declaration in order to exercise his confrontation rights. A defendant who cannot make this
showing will suffer a forced waiver of his confrontation rights despite a timely attempt to invoke them. Because such
an additional burden is impermissible according to the U.S. Supreme Court's decision in Melendez-Diaz, we
conclude that NRS 50.315(6) violates the Confrontation Clause.

Principles of stare decisis require a compelling reason to overrule prior caselaw. Armenta-Carpio, 129 Nev. at ,
306 P.3d at 398. We conclude that the additional guidance provided by the U.S. Supreme Court in Melendez-Diaz
provides such a compelling reason for overruling our prior decision in Walsh. Therefore, we now overrule our
holding in Walsh that NRS 50.315(6) adequately protects the rights provided by the Confrontation Clause.

The nature of the declaration does not alter confrontation rights

The City further argues that Melendez-Diaz and Bullcoming v. New Mexico, 564 U.S. 647, 131 S. Ct. 2705, 180 L.
Ed. 2d 610 (2011), are inapplicable because those cases dealt with reports of forensic analysis, whereas the
declaration in this case relates only to the collection of blood. In Melendez-Diaz, [***12] the reports admitted in
evidence indicated that the substance seized from the defendant contained cocaine, 557 U.S. at 308, and in
Bullcoming, the report admitted in evidence indicated that the defendant's blood contained a particular amount of
alcohol. 564 U.S. at , 131 S. Ct. at 2711. Thus, in each case, the reports contained conclusory facts that spoke
directly to the defendant's guilt or innocence. See id.; Melendez-Diaz, 557 U.S. at 308. The City argues that this
case is distinguishable on two grounds: (1) Van Cleave's task of collecting blood was relatively simple, and (2) the
facts supported by Van Cleave's declaration are merely foundational. We conclude that neither distinction is
significant.

First, the City seeks to distinguish Van Cleave's declaration from the reports in Melendez-Diaz and Bullcoming
based on the simplicity of collecting a blood sample. The City essentially argues that because the task was simple,
the declaration is reliable and confrontation is unnecessary. However, the Confrontation Clause "commands, not
that evidence be reliable, but that reliability be assessed in a particular manner: by testing in the crucible of cross-
examination." Melendez-Diaz, 557 U.S. at 317 [***13] (quoting Crawford, 541 U.S. at 61). Therefore, simplicity and
reliability are not relevant [*117] to the Confrontation Clause analysis, and the fact that collecting blood may be a
simple task has no effect on a defendant's right to confront the witnesses against him. See id.
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Second, the City seeks to distinguish this case from Melendez-Diaz and Bullcoming based on the foundational
purpose of Van Cleave's declaration. NRS 484C.250(1)(a)(1) provides that evidence of the results of a blood test
are inadmissible in a prosecution for driving under the influence unless the person who collected the blood sample
is qualified to do so. A phlebotomist is a qualified person. NRS 484C.250(1)(a)(1). The City argues that Van
Cleave's declaration was offered only to show that she was a phlebotomist as required by NRS 484C.250(1)(a)(1),
and this merely foundational purpose renders cross-examination meaningless.

As discussed above, Van Cleave's declaration is testimonial hearsay, and the Confrontation Clause therefore
applies. Walsh, 121 Nev. at 906, 124 P.3d at 208. The U.S. Supreme Court has explained that there are only "two
classes of witnesses—those against the defendant and those in his favor . . . . [T]here [***14]is not a third
category of witnesses, helpful to the prosecution, but somehow immune from confrontation." Melendez-Diaz, 557
U.S. at 313-14. Here, Van Cleave is clearly a witness "against” Lee because the City sought to use Van Cleave's
declaration to prove its case. The City's distinction between foundational facts and conclusory or accusatory ones
would create and place Van Cleave into a "third category [**1068] of witnesses" prohibited by Melendez-Diaz. Id.
at 314.

We note, however, that Melendez-Diaz does not require the testimony of every person with any connection to
physical evidence. Id. at 311 n.1 ("[W]e do not hold, and it is not the case, that anyone whose testimony may be
relevant in establishing the chain of custody, authenticity of the sample, or accuracy of the testing device, must
appear in person as part of the prosecution's case."). The City argues that Van Cleave is merely a person with
some connection to Lee's blood sample and thus is not required to testify.

In support of this argument, the City cites Commonwealth v. Shaffer, 2012 PA Super 64, 40 A.3d 1250 (Pa. Super.
Ct. 2012). In Shaffer, "no report authored by the phlebotomist" was offered as evidence, so no testimonial
statement was at [***15] issue. Id. at 1252. In contrast, Van Cleave's testimonial declaration was offered as
evidence in this case. Therefore, Shaffer is unpersuasive. The fact that Van Cleave's declaration was offered only
to lay the foundation for other evidence has no effect on its testimonial nature, and therefore has no effect on the
rights provided by the Confrontation Clause.

Accordingly, the relative simplicity of collecting blood and the foundational purpose for which Van Cleave's
declaration was offered [*118] as evidence have no effect on the rights provided by the Confrontation Clause.?

CONCLUSION

We conclude that the U.S. Supreme Court's decision in Melendez-Diaz requires us to overrule our prior decision in
Walsh, where we held that NRS 50.315(6) adequately protected the rights provided by the Confrontation Clause.
Therefore, we now hold that the requirement of NRS 50.315(6)—that a defendant must establish a substantial and
bona fide dispute regarding the facts in [***16] a declaration made and offered as evidence pursuant to NRS
50.315(4)—impermissibly burdens the right to confrontation. Further, the relative simplicity of collecting blood and
the foundational purpose for which the declaration was offered do not affect this conclusion. Therefore, we conclude
that the district court did not err when it determined that admission of Van Cleave's declaration into evidence over
Lee's objection would have violated Lee's right to confrontation, and the district court did not abuse its discretion by
denying the City's petition for a writ of mandamus.

Accordingly, we affirm the order of the district court.

/sl Parraguirre, J.

2We note that NRS 50.330 and SCR Part IX-A(B), governing appearances by audiovisual transmission equipment, set forth
circumstances and procedures to present certain testimony through the use of simultaneous audiovisual transmission
equipment.
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Parraguirre
We concur:

/s/ Gibbons, C.J.
Gibbons

/sl Pickering, J.
Pickering

/sl Hardesty, J.
Hardesty

/sl Douglas, J.
Douglas

/sl Cherry, J.
Cherry

/sl Saitta, J.

Saitta
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Opinion

[*284] [*31] BEFORE THE COURT EN BANC. !
By the Court, GIBBONS, J. :

Appellant John Crowley contends that (1) sexual assault and lewdness with a minor are redundant [***2]
convictions requiring a reversal of the lewdness conviction, (2) consecutive sentences for sexual assault and
lewdness with a minor constitute cruel and unusual punishment, and (3) the district court improperly admitted a
hearsay statement made by Crowley's wife. We agree with Crowley's contention that his sexual assault and
lewdness with a minor convictions are redundant, but we find Crowley's other arguments inapposite. Therefore, we
reverse the conviction for lewdness with a minor under fourteen and remand the case to the district court for a new
sentencing in accordance with this opinion.

FACTS

1This matter was submitted for decision by the seven-justice court. The Honorable Myron E. Leavitt, Justice, having died in
office on January 9, 2004, this matter was decided by a six-justice court.
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The thirteen-year-old male victim and Allan Perkett, the boyfriend of the male victim's mother, went to Crowley's
room at the Downtowner Motor Inn in Carson City to watch wrestling on television. At some point, Perkett left the
room. Crowley called the male victim's mother to ask if the male victim could spend the night. The male victim
testified he felt uncomfortable about spending the night with Crowley, but stayed for a while to watch television and
eat dinner.

The male victim testified that Crowley approached him as he sat on the bed eating. Crowley then rubbed the male
victim's [***3] penis with his hand on the outside of his pants, pulled down the male victim's pants, and performed
fellatio on him.

[*32] Crowley testified that although the male victim and Perkett came to his room, he was never alone with the
male victim and did not molest him. Further, he testified that the male victim declined his invitation to spend the
night and departed with Perkett.

Crowley's thirteen-year-old stepdaughter also accused Crowley of sexual molestation. She testified that Crowley
touched her inappropriately with his hand and tongue on several occasions, mostly when her mother was asleep.
Specifically, Crowley fondled his stepdaughter's breasts underneath her clothing and also placed his hand and
tongue on her vagina.

The State charged Crowley with sexual assault and lewdness with a minor under fourteen years of age for his
conduct with the male victim. Additionally, the State charged Crowley with two counts of sexual assault and two
counts of open or gross lewdness for his conduct involving his stepdaughter. The district court dismissed one count
of sexual assault involving the stepdaughter.

At trial, Crowley's wife testified for the State. On direct examination, she admitted to [***4] a conversation with Dot
Brownfield, a Division of Child and Family Services investigator, regarding accusations that Crowley molested his
stepdaughter. Crowley's wife testified that she did not recall details of the conversation. She also did not recall
saying, "It's just something he does when he gets drunk."

The State then called Brownfield to testify about her conversation with Crowley's wife. Crowley objected on hearsay
grounds when the State asked Brownfield what Crowley's wife said about the accusations. The State argued the
statement was a prior inconsistent statement and thus non-hearsay testimony. The district court allowed Brownfield
to testify that "[Crowley's wife] indicated that when her husband drinks occasionally, he, quote-unquote, does those
kind of things, and it's just part of his behavior when he drinks."

A jury found Crowley guilty on all counts. The district court, pursuant to statutory guidelines, sentenced Crowley to
two consecutive life sentences with the possibility of parole on the sexual assault and lewdness convictions
involving the male victim. The district court imposed concurrent sentences for the crimes against the stepdaughter.
This appeal followed.

[***5] DISCUSSION

Redundant convictions

NRS 200.366(1) provides:

A person who subjects another person to sexual penetration, or who forces another person to make a sexual
penetration on [**285] himself or another, or on a beast, against the will of [*33] the victim or under conditions in
which the perpetrator knows or should know that the victim is mentally or physically incapable of resisting or
understanding the nature of his conduct, is guilty of sexual assault.

NRS 201.230 defines lewdness, in relevant part, as the willful and lewd commission of
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any lewd or lascivious act, other than acts constituting the crime of sexual assault, upon or with the body, or any
part or member thereof, of a child under the age of 14 years, with the intent of arousing, appealing to, or gratifying
the lust or passions or sexual desires of that person or of that child.

In Braunstein v. State, 2 we concluded that "the crimes of sexual assault and lewdness are mutually exclusive and
convictions for both based upon a single act cannot stand.” Reversal is required for "redundant convictions that do
not comport with legislative intent.” 3 Our decision [***6] in Braunstein is consistent with our holding in Townsend
v. State 4 that "it is clear that lewdness with a child under the age of fourteen cannot be deemed an included
offense of the crime of sexual assault. The express language of the lewdness statute precludes this."

Crowley argues his conduct immediately preceding the sexual assault on the male victim was incidental. Therefore,
his conviction for lewdness with a minor was redundant and should be reversed. We agree.

Although the facts of a case may support convictions on separate charges "even though the acts were the result of
a single encounter and all occurred within a relatively short time," ® the case at bar does not warrant separate
convictions. In Wright v. State, © the accused attempted to sexually [***7] assault the victim, but stopped when a
car passed the area of the assault. After the car passed, the accused resumed his assault. 7 We affirmed
convictions for both attempted sexual assault and sexual assault despite the short time period between both acts. &
In Townsend, we affirmed separate convictions [*34] for fondling a victim's breasts and digitally penetrating the
victim. ® We held that because "Townsend stopped that activity [fondling the child's breasts] before proceeding
further," separate acts of lewdness occurred. 10

[***8] The facts of this case are distinguishable from both_Wright and_Townsend. The State charged Crowley with
sexual assault and lewdness with a minor for his actions involving the male victim. The victim testified that Crowley
"rubbed [his] private parts" with his hand on the outside of his pants. Crowley then put his hand inside the male
victim's underwear and touched his penis. Finally, Crowley "pulled [the male victim's] pants down, and used his
mouth and sucked [his] private parts."

Unlike Wright and Townsend, Crowley never interrupted his actions. Crowley's act of rubbing the male victim's
penis on the outside of his pants was a prelude to touching the victim's penis inside his underwear and the fellatio.
By touching and rubbing the male victim's penis, Crowley sought to arouse the victim and create willingness to
engage in sexual conduct. Crowley's actions were not separate and distinct; they were a part of the same episode.
Because Crowley intended to predispose the victim to the subsequent fellatio, his conduct was incidental to the

2118 Nev. 68, 79, 118 Nev. 68, 40 P.3d 413, 421 (2002).

3d. (quoting Albitre v. State, 103 Nev. 281, 283, 738 P.2d 1307, 1309 (1987)).

4103 Nev. 113, 120, 734 P.2d 705, 710 (1987).

5Wright v. State, 106 Nev. 647, 650, 799 P.2d 548, 549-50 (1990).

61d. at 650, 799 P.2d at 549.

’1d.

8]d. at 650, 799 P.2d at 549-50; see also Wicker v. State, 95 Nev. 804, 806, 603 P.2d 265, 267 (1979) (explaining that,
statutorily, the accused performed separate acts and could be convicted of a separate offense for each act notwithstanding the
short period of time between acts).

9103 Nev. at 121, 734 P.2d at 710.

10 |g,
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sexual assault and cannot support a separate lewdness conviction. 11 Therefore, we [**286] conclude that

Crowley's convictions for sexual [***9] assault and lewdness with a minor are redundant, and we reverse the
conviction for lewdness with a minor. 12

Prior inconsistent statements

"Trial courts have considerable discretion in determining the relevance and admissibility of evidence. An appellate
court should not disturb the trial [***10] court's ruling absent a clear abuse of that discretion." 13

[*35] NRS 51.035 defines hearsay as "a statement offered in evidence to prove the truth of the matter asserted.”
Under subsection 2 of that statute, a statement is not hearsay if it is inconsistent with the declarant's testimony and
the declarant is "subject to cross-examination concerning the statement." Further, NRS 50.135(2) precludes
admission of "extrinsic evidence of a prior contradictory statement by a witness" unless "the statement fulfills all the
conditions required by subsection 3 of NRS 51.035; or . . . the witness is afforded an opportunity to explain or deny
the statement and the opposite party is afforded an opportunity to interrogate him thereon." 14

[***11] Crowley contends the district court erred by admitting his wife's statement under the prior inconsistent
statement exception. Crowley argues the statement was consistent with her testimony and should have been
excluded. We disagree.

Crowley's wife testified about a conversation she had with Brownfield, an investigator with the Division of Child and
Family Services. She denied telling the investigator that her husband acted inappropriately when intoxicated.
Specifically, she stated that she did not "remember ever saying anything like that." The State then called Brownfield
as a witness. Brownfield, over Crowley's objection, testified about the comments made by Crowley's wife.

We conclude that when a trial witness fails, for whatever reason, to remember a previous statement made by that
witness, the failure of recollection constitutes a denial of the prior statement that makes it a prior inconsistent
statement pursuant to NRS 51.035(2)(a). The previous statement is not hearsay and may be admitted both
substantively and for impeachment.

This conclusion is in harmony with our prior decisions. In Atkins v. State, 1° we held that a witness's failure
to [***12] recall might be construed as a denial of a prior statement. As such, a district court may admit a prior
statement as inconsistent with the presumed lack of memory at trial. 18 The United States Court of Appeals for the
Ninth Circuit similarly upheld the admission of a prior inconsistent statement when the witness was allowed at some

11 NRS 200.364(2) defines sexual penetration, as used in NRS 200.366, as "cunnilingus, fellatio, or any intrusion, however slight,
of any part of a person's body or any object manipulated or inserted by a person into the genital or anal openings of the body of
another, including sexual intercourse in its ordinary meaning."

12 Given our conclusion that the lewdness with a minor conviction must be reversed, we need not consider Crowley's argument
that the district court violated the constitutional proscription against cruel and unusual punishment by ordering that the sentences
for the lewdness and sexual assault of a child under fourteen be served consecutively.

13 Atkins v. State, 112 Nev. 1122, 1127, 923 P.2d 1119, 1123 (1996) (citation omitted).

14NRS 50.135(2).

15112 Nev. 1122, 1129-30, 923 P.2d 1119, 1124 (1996).

16 See id.; see also 3 Stephen A. Saltzburg et al., Federal Rules of Evidence Manual 613-1 to 613-29 (8th ed. 2002).
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point to explain or deny the prior inconsistent statement. 17 Therefore, we conclude the district court properly
admitted Brownfield's testimony.

[*36] CONCLUSION

Having considered each of Crowley's arguments, we conclude that his challenge to the lewdness conviction has
merit, but that his other arguments lack merit. We therefore affirm the convictions for sexual assault of a child under
fourteen, [***13] sexual assault of a child under sixteen, and open or gross lewdness, but we reverse the
conviction for lewdness [**287] with a child under fourteen and remand the case to the district court for
resentencing.

SHEARING, C.J., AGOSTI, ROSE and BECKER, JJ., concur.

Concur by: MAUPIN

Concur

MAUPIN, J., concurring:

| concur with the result reached by the majority in this appeal. | write separately to note my view that, separate and
apart from the majority's analysis of NRS 51.035(2)(a), admission of Mrs. Crowley's out-of-court statement to Dot
Brownfield, the Division of Child and Family Services investigator, did not violate the basic prohibitions against
admission of hearsay evidence.

"Hearsay," as defined in the Nevada evidence code, "means a statement offered in evidence to prove the truth of
the matter asserted [in the statement]." 1 Thus, aside from NRS 51.035(2)(a), which defines prior inconsistent
statements of a testifying witness as "non-hearsay," Mrs. Crowley's out-of-court statements to Ms. Brownfield would
technically fall within the statutory definition of hearsay. In my view, notwithstanding the statutory definition, any out-
of-court [***14] statement is admissible as "non-hearsay" when the hearsay declarant appears in court and
subjects himself or herself to confrontation by the parties.

To explain, the traditional formulation of the hearsay rule is more elaborate than the simple statutory formulation
embraced by the Nevada Legislature in NRS 51.035. Under the traditional formulation, hearsay is an out-of-court
statement offered to prove the truth of its contents, the probative value of which is dependent upon the credibility of
a witness that cannot be cross-examined. 2 [***15] By way of history, while the short formulation was adopted for
ease of use in the courtroom, the traditional formulation has never been [*37] abandoned as a real matter because
the essence of the hearsay rule is the guarantee of due process confrontation of witnesses. 3

17See U.S. v. Young, 86 F.3d 944, 949 (9th Cir. 1996).

1NRS 51.035.

2See Ohio v. Roberts, 448 U.S. 56, 62 n.4, 65 L. Ed. 2d 597, 100 S. Ct. 2531 (1980) (quoting E. Cleary, McCormick on
Evidence § 246, at 584 (2d ed. 1972)):

With the caveat, "simplification has a measure of falsification," McCormick defines hearsay evidence as "testimony in court, or
written evidence, of a statement made out of court, the statement being offered as an assertion to show the truth of matters
asserted therein, and thus resting for its value upon the credibility of the out-of-court asserter."

3See 5 John Henry Wigmore, A Treatise on the Anglo-American System of Evidence in Trials at Common Law § 1362, at 7 (3d
ed. 1940) ("It is thus apparent that the essence of the Hearsay rule is a requirement that testimonial assertions shall be
subjected to the test of cross-examination."); Carl C. Wheaton, What is Hearsay?, 46 lowa L. Rev. 210, 224 (1961) ("The only
purpose served by confrontation is that it provides an opportunity for cross-examination."). Cf. California v. Green, 399 U.S. 149,
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Here, Mrs. Crowley was in court, was competent to testify, and was subject to cross-examination. The right of
confrontation inherent in the hearsay rule was thus not violated. Accordingly, | would hold that no substantive
hearsay violation occurs when the hearsay declarant is in court and subject to cross-examination. [***16]

End of Document

155-56, 26 L. Ed. 2d 489, 90 S. Ct. 1930 (1970) (while protections afforded by hearsay rules and Confrontation Clause overlap
and generally protect similar values, their protections are not exactly congruent).
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Opinion

[*674] POSNER, Circuit Judge. The plaintiffs, a couple named Cunningham, appeal from the dismissal, on the
defendants' motion for summary judgment, of a suit for common law nuisance. Jurisdiction is founded on diversity
of citizenship. Indiana law would govern the substantive issues if there were any--but the only issues presented by
the appeal are procedural.

From 1986 to the beginning of 2004, the plaintiffs operated a photographic studio in Martinsville, Indiana. The studio
was next door to a building that until 1991 had contained a dry-cleaning business operated [**2] by defendant
Masterwear. (The other defendants are Masterwear's owners, and can be ignored.) In 1994 the plaintiffs began
living in the building that housed their studio. Soon they began having severe headaches, plus a hacking cough in
the case of Mr. Cunningham and asthma in the case of his wife. In December 2003, the EPA warned them that their
building contained perchloroethylene (PCE) vapors in a concentration of 200 parts per billion and that "this amount
of the compound could be significant and pose a health concern over the long term." The vapors were apparently
the result of improper storage of chemicals by Masterwear. Upon receiving the letter the plaintiffs moved out of the
building and put it up for sale. (It was sold the following year.) They claim not to have had the symptoms of which
they complain before they lived in the building and that after they moved out the symptoms diminished.
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They seek damages both for the damage to their health and for what they contend is the depressed price at which
they were forced to sell the property because of its contamination. The district court granted summary judgment for
the defendants after disqualifying the plaintiffs' expert medical [**3] witness under Fed. R. Evid. 702 and ruling that
the hearsay rule barred the plaintiffs from testifying about the valuation of their property by appraisers.

When ruling on whether the plaintiffs' medical expert, Dr. D. Duane Houser, a physician who specializes in the
treatment of respiratory diseases, would be permitted to testify about the cause of the symptoms about which the
plaintiffs complain, the judge had before him Dr. Houser's expert report plus deposition testimony. From these
materials and Houser's curriculum vitae we learn that he is an experienced physician who has never however
treated a respiratory illness caused or aggravated by exposure to PCE. He has nevertheless formed the definite
opinion that all the symptoms of which the plaintiffs complain were caused by that exposure. A test of air samples in
the plaintiffs' home in 1996 found that the air contained a level of PCE far above what the Indiana environmental
agency considers the safe level of exposure to the chemical. (The plaintiffs say they were not told the results of the
study and that if they had been told they would not have waited until [*675] 2004 to move out.) The EPA found that
the concentration of PCE in the plaintiffs’ [**4] home in September 2003 was lower than it had been in 1996; but it
still was higher than the Indiana agency considers safe. Apparently the EPA has not made its own determination of
what the maximum safe level is, beyond the warning in its letter to the plaintiffs that "this amount of the compound
[the amount in their building] could be significant and pose a health concern over the long term."

Even if the plaintiffs were exposed to an unsafe level of PCE, it would not follow that it was the cause of their
ailments. One would have to know what the specific dangers were that had led the Indiana department to pick the
safe level it did; and about that, Houser's report and testimony are silent. Suppose that a concentration of some
chemical above a certain level has been found to increase the incidence of birth defects, and as a result that level is
fixed as the maximum safe level of exposure to the chemical; a person who was exposed to a higher level of the
chemical and developed asthma could not attribute his ailment to his exposure.

Houser is not a toxicologist and did not present, either directly or by citation to a scientific literature, a theory that
would link the level and duration [**5] of the exposure of the plaintiffs to PCE to their symptoms. He did cite a
report by the United States Agency for Toxic Substances and Disease Registry which states that "levels of 216 ppm
[parts per million] [of PCE] or more produce respiratory tract irritation” and that headaches "have been observed at
exposures of 100 to 300 ppm." But the plaintiffs were exposed to only 200 parts per billion, which is only one-fifth of
one part per million. Moreover, the report lists a variety of ailments unrelated to the plaintiffs’ ailments that exposure
to PCE can cause, and for all we know it is those ailments that motivated Indiana's selection of a "safe" level of
exposure. Houser thus presented no evidence from which a trier of fact could infer that the plaintiffs' exposure to
PCE is likely to have contributed significantly (or for that matter at all) to their ailments.

The alleged impairment of the value of the plaintiffs' property presents a separate issue--contamination can reduce
property values without endangering anybody's health. But like the health issue, causation turns out to be the
plaintiffs’ Achilles heel.

Mr. Cunningham wanted to testify that the value of the property had fallen [**6] from $ 135,000 to $ 105,000 (the
price at which it was sold) as a result of its contamination by PCE; that $ 135,000 was the appraised value of the
building in 1999 and was the price at which he and his wife listed it for sale when they moved out; that when no
offers materialized, their real estate agent explained that prospective buyers were concerned about the building's
being contaminated; that he had convinced the Cunninghams to lower the list price to $ 115,000; and that after
receiving two low offers they had finally sold the property, after it had been on the market for more than a year, for $
105,000. The judge excluded all this testimony.

The testimony about what the real estate agent thought the property worth and what prospective buyers had told
the agent would have been inadmissible hearsay. It is true that Indiana law allows a property owner to testify to the
value of his property, provided that he can offer some factual basis for his valuation; with that proviso, it is regarded
as a matter within his personal knowledge. Crider [*676] & Crider, Inc. v. Downen, 873 N.E.2d 1115, 1120 (Ind.
App. 2007); Court View Centre, L.L.C. v. Witt, 753 N.E.2d 75, 82 (Ind. App. 2001); Jordan v. Talaga, 532 N.E.2d
1174, 1188 (Ind. App. 1989). [**7] And though, with immaterial exceptions, evidentiary issues that arise in cases
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litigated in federal courts are governed by the Federal Rules of Evidence rather than by state rules of evidence even
when federal jurisdiction is based on diversity of citizenship, e.g., Schindler v. Seiler, 474 F.3d 1008, 1010 (7th Cir.
2007), the federal rules, like Indiana's rules, have been interpreted to permit a property owner to testify about the
value of his property. He can testify about it either as a matter within his personal knowledge, United States v.
Conn, 297 F.3d 548, 554 n. 2 (7th Cir. 2002); Christopher Phelps & Associates, LLC v. Galloway, 492 F.3d 532,
542 (4th Cir. 2007); Asplundh Mfg. Division v. Benton Harbor Engineering, 57 F.3d 1190, 1197-98 (3d Cir. 1995),
or, if he is an expert on property values, as an expert witness, e.g., United States v. 68.94 Acres of Land, 918 F.2d
389, 397-98 (3d Cir. 1990); United States v. 10,031.98 Acres of Land, 850 F.2d 634, 636-37 (10th Cir. 1988)--which
Cunningham however was not.

What the owner is not allowed to do is merely repeat another person's valuation, United States v. 68.94 Acres of
Land, supra, 918 F.2d at 398, which was what Cunningham [**8] wanted to do. Nor was what prospective buyers
told the real estate agent within Cunningham's personal knowledge. More important, he could not offer a
responsible opinion about the cause of a change in the value of his property. Even if he knew its value at time x and
at time x + y, he had no basis for testifying to what caused its value to fall. That would depend, at a minimum, on
whether the prices of comparable properties had fallen by a comparable amount.

It does seem highly likely that the discovery of contamination would make the market value of a building fall, though
this is not certain because real estate prices might be rising--in fact the plaintiffs sold the building during the housing
bubble of the early 2000s whose later bursting plunged the economy into its present doldrums. Sold it, as we know,
for $ 105,000, but they had bought in back in 1992 for only $ 50,000.

The critical question is how much they could have sold the building for had it not been for the contamination.
Suppose that during the period in which the value of the plaintiffs' property fell by 22 percent (from $ 135,000 to $
105,000), it would have fallen by 12 percent had there been no contamination; then [**9] only a 10 percent change
in the value of the property would be attributable to the contamination. The plaintiffs needed evidence by a real
estate agent or real estate appraiser to establish the effect of the contamination on the value of their property. They
did not attempt to present any such evidence.

In short, they failed to prove either personal injury or property damage, and the district court was therefore right to
dismiss the case.

AFFIRMED.

End of Document
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Opinion

[*494] [**648] BEFORE THE COURT EN BANC. !
By the Court, MAUPIN, J.:

In this appeal, we consider the extent to which biomechanical engineers may testify concerning damage claims in
personal injury [*495] matters 2 and clarify the standards for appellate review concerning the adequacy of damage
awards based upon the erroneous admission of evidence.

We conclude that (1) the district court below abused its discretion when it allowed a physician with an engineering
background to testify as a biomechanical expert against a personal injury plaintiff because, among other reasons,
the testimony did not assist the jury in understanding the evidence as the testimony was not based on a reliable
methodology; (2) prejudice stemming from errors in the admission of evidence bearing upon a damage claim

1The Honorable Nancy Saitta, Justice, did not participate in the decision of this matter.

2"Biomechanics is the application of engineering principles and methods to the study and solution of problems arising in biology
and medicine." 46 Am. Jur. Trials 638-39 (1993). Biomechanical engineers study and evaluate the [***2] effect of physical
forces on the human body. Id. at 639.

Robert DelLong
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requires reversal when the error substantially affects the rights of the complaining party on appeal; and (3) such an
error substantially affects those rights when the appellant establishes, based upon a sufficient appellate record, the
reasonable probability of a different result in the absence of the error. We further conclude that the record on appeal
sufficiently demonstrates that, but for the error, appellant Carrie Hallmark, 3 plaintiff in the action below, would
probably have obtained a more favorable damage award in the matter below. Accordingly, we reverse and remand
the case to the district court with instructions that it grant Hallmark a new trial limited to the issue of her damages
[***3] without the contested evidence.

FACTUAL BACKGROUND

On April 4, 2002, during the course and scope of his employment with respondents Tradewinds Construction, Inc.,
and Tradewinds Building and Development Company, respondent Adam Eldridge (collectively Tradewinds) backed
a company truck into the driver's side of Carrie Hallmark's vehicle. At the time of impact, Hallmark was sitting in the
driver's seat and wearing a safety belt. The impact rocked one side of Hallmark's vehicle approximately three feet
off the ground. As a result of the collision, one of the tires on Hallmark's vehicle exploded, and the left side panel of
Hallmark's car was gouged and scratched. Responding paramedics, however, did not transport Hallmark to the
hospital for medical care.

Approximately two months after the accident, doctors diagnosed Hallmark with a contusion and strain in her left hip.
Doctors later examined Hallmark's [***4] spine and sought magnetic resonance imaging [*496] (MRI) studies,
which showed a decrease in height and hydration of the discs in the lumbar region of her spine. Thereafter, a spine
specialist examined her and concluded that she had a lumbar strain with radiculopathy. Doctors later concluded that
two ruptured lumbar disc herniations had developed.

In the suit to recover damages for Hallmark's personal injuries, the parties conducted discovery and identified their
respective experts. Hallmark's treating physicians opined that the accident had caused her lower back disc injuries.

To refute that contention at trial, Tradewinds presented its own expert testimony. Specifically, over Hallmark's
objection, the district court allowed a physician, Alfred Bowles I, M.D., who was credentialed as a "biomechanical
engineer," to testify that the forces involved in the collision could not have caused Hallmark's alleged back injuries.
Tradewinds' other medical expert, Robert Fink, M.D., a neurosurgeon, concluded that Hallmark's preexisting
diabetic neuropathy caused her lower back pain. Dr. Fink based his opinion on his physical examination of Hallmark
and his review of her medical records. Dr. Fink gave [***5] no opinion as to whether the forces involved in the
[**649] automobile collision could have caused her lower back injuries.

The jury found Tradewinds 100 percent at fault for the accident and awarded Hallmark $ 200,000 for past damages
and $ 20,000 for future damages. Hallmark moved for additur or, in the alternative, a new trial limited to the issue of
damages, contending that the jury award was clearly insufficient because it barely covered her special damages,
and Tradewinds was 100 percent at fault. The district court denied Hallmark's motion. This appeal followed.

DISCUSSION

On appeal, Hallmark contends that the district court erred in allowing Tradewinds' biomechanical expert, Dr.
Bowles, to testify that the forces involved in the accident could not have caused Hallmark's herniated disc and
lumbar spinal injuries. Hallmark further contends that the district court abused its discretion when it denied her
motion for additur or, in the alternative, a new trial limited to the issue of damages. We will discuss these
contentions in turn.

3 Carrie Hallmark died after the notice of appeal was filed in this matter. On March 3, 2008, we entered an order substituting
Debra Hallmark, Carrie Hallmark's personal representative, as appellant. Nevertheless, for the purposes of this opinion, we refer
to Carrie Hallmark as the appellant.
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Tradewinds' biomechanical expert

Hallmark argues that the district court abused its discretion under NRS 50.275, the Nevada statute concerning the
admission of [***6] expert testimony, when it allowed Dr. Bowles to testify because his biomechanical opinion was
not based upon an adequate factual and scientific foundation. We agree.

[*497] Tradewinds designated Dr. Bowles as a hiomechanical expert to testify about the physical forces involved
in the collision and whether they could have caused Hallmark's alleged spinal injuries. His testimony was intended
to refute the extent of Hallmark's claimed damages.

Before trial, Hallmark moved to prevent Dr. Bowles from reconstructing the accident, rendering a biomechanical
opinion, and testifying about the reasonableness of Hallmark's medical treatment. Tradewinds opposed the motion,
relying largely upon Dr. Bowles' professional training and experience.

Dr. Bowles received his medical degree from the Indiana University School of Medicine and a bachelor's degree in
mechanical engineering from Purdue University. With respect to his professional work experience, he was
employed as (1) a consultant for the Biodynamic Research Corporation in San Antonio, Texas; (2) a flight surgeon
in the United States Air Force Reserve; and (3) a practicing physician in emergency and general medicine for
Southwest Medical Associates in [***7] Rockport, Texas. Additionally, Dr. Bowles is board certified in general
surgery, licensed to practice medicine in Texas and Kansas, and has lectured over 20 times and published four
articles about "whiplash injuries," airbags, low-velocity collisions, and other biomechanical topics. In the ten years
before the trial of this matter, Dr. Bowles had testified approximately 62 times as a biomechanical expert. The
record is unclear, however, as to the nature of the injuries involved in those matters and the conclusions reached.

The district court prohibited Dr. Bowles from testifying about accident reconstruction and the reasonableness of
Hallmark's medical treatment but, over Hallmark's renewed objection at trial, concluded that Tradewinds presented
an adequate foundation for him to testify as a biomechanical expert. Dr. Bowles testified that the forces involved in
the collision could not have caused the herniation in Hallmark's lumbar spine. Instead, Dr. Bowles indicated that
Hallmark's preexisting diabetes milletus caused degenerative changes in her back. According to Dr. Bowles, his
opinion was founded upon his examination of Tradewinds' truck, Hallmark's complaint and Tradewinds' answer,
[***8] the depositions of Hallmark and Eldridge, Hallmark's medical records, and photographs of Hallmark's vehicle.
Dr. Bowles, however, conceded that he formed his opinion without knowing the starting positions of the vehicles,
the speeds at impact, the length of time that the vehicles were in contact during impact, the distances traveled, or
the angle at which the vehicles collided. Dr. Bowles also conceded that his opinion relied on photographs of
Hallmark's vehicle because he did not physically examine it.

[*498] [**650] The relationship between NRS 50.275 and Federal Rule of Evidence 702

The statute governing the admissibility of expert testimony in Nevada district courts is NRS 50.275, 4 which, as we
have construed it, ® tracks Federal Rule of Evidence (FRE) 702. ® To date, however, this court has not adopted the

4NRS 50.275 states that "[i]f scientific, technical or other specialized knowledge will assist the [***9] trier of fact to understand
the evidence or to determine a fact in issue, a witness qualified as an expert by special knowledge, skill, experience, training or
education may testify to matters within the scope of such knowledge."

5See, e.g., Dow Chemical Co. v. Mahlum, 114 Nev. 1468, 1482, 970 P.2d 98, 107-08 (1998), overruled in part on other grounds
by GES, Inc. v. Corbitt, 117 Nev. 265, 270-71, 21 P.3d 11, 14-15 (2001); Yamaha Motor Co. v. Arnoult, 114 Nev. 233, 242, 955
P.2d 661, 667 (1998); Fernandez v. Admirand, 108 Nev. 963, 969, 843 P.2d 354, 358 (1992); Wright v. Las Vegas Hacienda,
102 Nev. 261, 262-63, 720 P.2d 696, 697 (1986).

6 FRE 702 states:
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United States Supreme Court's interpretation of FRE 702 in Daubert v. Merrell Dow Pharmaceuticals, Inc. / But, as
we have stated, Daubert and the federal court decisions discussing it may provide persuasive authority in
determining whether expert testimony should be admitted in Nevada courts. 8

The admissibility of expert testimony under NRS 50.275

This court reviews a district court's decision to allow expert testimony for abuse of discretion. 2 To testify as an
expert witness under NRS 50.275, the witness must satisfy the following three requirements: (1) he or she must be
qualified in an area of "scientific, technical or other specialized knowledge" (the qualification requirement); (2) his or
her specialized knowledge must "assist the trier of fact to understand the evidence or to determine a fact in issue"
(the assistance requirement); and (3) his or her testimony must be limited "to matters within the scope of [his or her
specialized] knowledge" (the limited scope requirement).

[*499] The qualification requirement of NRS 50.275

As noted, before a person may testify as an expert under NRS 50.275, the district court must first determine
whether he or she is qualified in an area of scientific, technical, or other specialized knowledge. [***11] 10 In
determining whether a person is properly qualified, a district court should consider the following factors: (1) formal
schooling and academic degrees, 11 (2) licensure, 12 (3) employment [**651] experience, 13 and (4) practical

If scientific, technical, or other specialized knowledge will assist the trier of fact to understand the evidence or to determine a fact
in issue, a witness qualified as an expert by knowledge, skill, experience, training, or education, may testify thereto in the form of
an opinion or otherwise, if (1) the testimony is based upon sufficient facts or data, (2) the testimony is the product of reliable
principles and methods, and (3) the withess has applied the principles and methods reliably to the facts of the case.

7509 U.S. 579, 589-92, 113 S. Ct. 2786, 125 L. Ed. 2d 469 (1993); [***10] see, e.g., Dow Chemical Co., 114 Nev. at 1482 n.3,
970 P.2d at 108 n.3; Yamaha Motor Co., 114 Nev. at 243, 955 P.2d at 667.

8 See Dow Chemical Co., 114 Nev. at 1482 n.3, 970 P.2d at 108 n.3.

9Brown v. Capanna, 105 Nev. 665, 671, 782 P.2d 1299, 1303 (1989).

10 See Fernandez, 108 Nev. at 969, 843 P.2d at 358 (explaining that a physician must first be qualified as an expert before "he or
she may testify to [medical] matters within his or her experience or training").

11 See, e.g., Yamaha Motor Co., 114 Nev. at 243, 955 P.2d at 668 (concluding that witness was a qualified expert in part
because he held "masters and doctoral degrees in industrial engineering with specializations in human factors engineering and
ergonomics"); Wright v. Las Vegas Hacienda, 102 Nev. 261, 262, 720 P.2d 696, 697 (1986) (concluding that witness was a
qualified expert because he held "a bachelor's degree in psychology, and a Ph.D. in psychology with an emphasis on
experimental psychology . . . [and] [h]is doctorate minor was in systems engineering with an emphasis on human factors
[***12] engineering").

12 See, e.g., Dow Chemical Co., 114 Nev. at 1482, 970 P.2d at 108 (concluding that the district court did not abuse its discretion
when it admitted testimony from board-certified medical doctors); Cheyenne Construction v. Hozz, 102 Nev. 308, 311, 720 P.2d
1224, 1226 (1986) (concluding that "it was within the district court's discretion to refuse to qualify appellant's witness as an
expert where, among other factors, he was not a licensed engineer"). But see Wright, 102 Nev. at 263, 720 P.2d at 697
(concluding that NRS 50.275 does not require a witness to be licensed in a particular field to testify as an expert about matters
within that field).

13 See Yamaha Motor Co., 114 Nev. at 243, 955 P.2d at 668 (concluding that the witness was a qualified expert in part because
his work experience included teaching graduate and undergraduate university courses, working as a senior engineer on the
Gemini spacecraft, and consulting for various companies on safety issues).
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experience and specialized training. 14 We note that these factors are not exhaustive, may be accorded varying
weights, and may not be equally applicable in every case.

We conclude that the district court [***13] did not abuse its discretion when it determined that Dr. Bowles qualified
as an expert under NRS 50.275 because substantial evidence supports its findings. The formal schooling and
academic degrees factor is supported because Dr. Bowles holds a bachelors of science degree in mechanical
engineering and a doctorate of medicine. The licensure factor is supported because Dr. Bowles is licensed to
practice medicine in [*500] Texas and Kansas. Dr. Bowles' approximately ten years of surgical experience and his
residency in general surgery support the employment and specialized training factors.

Thus, we next examine whether Dr. Bowles' biomechanical testimony satisfied the "assistance" requirement of NRS
50.275.

The assistance requirement of NRS 50.275

If a person is qualified to testify as an expert under NRS 50.275, the district court must then determine whether his
or her expected testimony will assist the trier of fact in understanding the evidence or determining a fact in issue. An
expert's testimony will assist the trier of fact only when it is relevant 1° and the product of reliable methodology. 6 In
determining whether an expert's opinion is based upon reliable methodology, a district court [***14] should
consider whether the opinion is (1) within a recognized field of expertise; 17 (2) testable and has been tested:; 18 (3)
published and subjected to peer review; 1° (4) generally accepted [**652] in the scientific community [*501] (not

14 Cheyenne Construction, 102 Nev. at 311, 720 P.2d at 1226 ("Many courts, including this Court, permit witnesses to testify as
experts based on the witness' practical experience.").

15NRS 48.015; NRS 48.025.

16 See Warden v. Lischko, 90 Nev. 221, 224, 523 P.2d 6, 8 (1974) (concluding in a criminal post-conviction appeal that a lie
detector test had not "received court recognition as possessing the trustworthiness [***15] and reliability needed to accord the
results the status of competent evidence"), overruled in part on other grounds by Means v. State, 120 Nev. 1001, 1012-13, 103
P.3d 25, 32-33 (2004), and Pellegrini v. State, 117 Nev. 860, 885-86, 34 P.3d 519, 536 (2001). Accord Rapp v. Singh, 152 F.
Supp. 2d 694, 699 (E.D. Pa. 2001) (concluding that the proponent of expert testimony must show that the expert's opinion is
based on reliable methodology).

17See Porter v. State, 94 Nev. 142, 147, 576 P.2d 275, 278 (1978) (concluding in a criminal case that the proponent failed to
show that a clinical psychologist's testimony about eyewitness identifications was within a recognized field of expertise).

18 See, e.g., Santillanes v. State, 104 Nev. 699, 703-04, 704 n.5, 765 P.2d 1147, 1150, 1150 n.5 (1988) (admitting in a criminal
case the results of a blood enzyme identification procedure that had been tested over 1,100 times); Cabrera v. Cordis Corp., 945
F. Supp. 209, 214 (D. Nev. 1996) (excluding nephrologist's proffered testimony because there was not "any apparent way to test
the validity of his opinions"); Valentine v. Pioneer Chlor Alkali Co., Inc., 921 F. Supp. 666, 671-72 (D. Nev. 1996) (concluding
[***16] that a neurologist's testimony was not the product of reliable methodology in part because his opinion was incapable of
being tested). But cf. Dow Chemical Co. v. Mahlum, 114 Nev. 1468, 1483-84, 970 P.2d 98, 109 (1998) (concluding that a
rheumatologist properly testified as an expert even though his conclusion was based solely on his training and experience and
also without addressing whether his conclusion was capable of being tested), overruled in part on other grounds by GES, Inc. v.
Corbitt, 117 Nev. 265, 270-71, 21 P.3d 11, 14-15 (2001).

19See Dow Chemical Co., 114 Nev. at 1482, 970 P.2d at 108 (noting that the expert immunologist had authored "a number of
articles about silicone and the immune system"); accord Cabrera, 945 F. Supp. at 213-14 (excluding the testimony of an
immunologist, a nephrologist, and a chemist in part because their conclusions had not been subjected to peer review);
Valentine, 921 F. Supp. at 674-75 ("[P]eer review' is the process by which scientific claims are evaluated by members of the
relevant discipline. . . . '[P]eer review' . . . is the essence of science. One investigator makes her methods and findings public, so
that others can attack or support [***17] her conclusion by following the same protocols. . . .").
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always determinative); 20 and (5) based more on particularized facts rather than assumption, conjecture, or
generalization. 21 If the expert formed his or her opinion based upon the results of a technique, experiment, or
calculation, then a district court should also consider whether (1) the technique, experiment, or calculation was
controlled by known standards; 22 (2) the testing conditions were similar to the conditions at the time of the incident;
23 (3) the technique, experiment, or calculation had a known error rate; 24 and [*502] (4) it was developed by the
proffered expert for purposes of the present dispute. 2> We again note that these factors are not exhaustive, may be
accorded varying weights, and may not apply equally in every case.

After reviewing the above factors, we conclude that the district court abused its discretion when it allowed Dr.
Bowles to testify because his biomechanical testimony and report did not assist the jury in understanding the
evidence or in determining a fact in issue. Tradewinds did not offer any evidence that biomechanics was within a
recognized field of expertise. Moreover, Tradewinds did not introduce any evidence demonstrating that Dr. Bowles'
biomechanical opinion was capable of being tested or that it had been tested. Additionally, Tradewinds did not
present any evidence that Dr. Bowles' theories had been published or subjected [***20] to peer review. While Dr.
Bowles had published a variety of articles on biomechanical topics, Tradewinds did not introduce any evidence that
those articles were relevant to determining Hallmark's specific injuries. Tradewinds also did not offer any evidence
showing that these types of opinions were generally accepted in the scientific community. Further, his opinion was
highly speculative because he conceded that he formed it without knowing (1) the vehicles' starting positions, (2)
their speeds at impact, (3) the length of time that the vehicles were in contact during impact, or [**653] (4) the
angle at which the vehicles collided. 26

20See, e.g.,, State, Emp. Sec. Dep't v. Holmes, 112 Nev. 275, 282, 914 P.2d 611, 615 (1996) (concluding that
radioimmunoassay hair analysis had become an accepted method in the scientific community for detecting illicit drug use);
American Elevator Co. v. Briscoe, 93 Nev. 665, 671, 572 P.2d 534, 538 (1977) (concluding that a polygraph examiner did not
satisfy the requirements of NRS 50.275 because the basis of his testimony had not achieved "general scientific acceptance").

21 Porter, 94 Nev. at 147-48, 576 P.2d at 278 (concluding in a criminal case that the district court properly excluded the proffered
expert testimony because the expert would have improperly testified about the general unreliability of eyewitness accounts,
without specifically addressing the particular witness's perception and recollection); Choat v. McDorman, 86 Nev. 332, 335, 468
P.2d 354, 356 (1970) (concluding that an expert's testimony is inadmissible if it rests more on assumptions than facts); accord
Valentine, 921 F. Supp. at 672 (concluding that a physician's testimony was unduly speculative and did not reach the level of
"scientific knowledge" because [***18] he opined that the plaintiff's abnormalities "'could have occurred as a result of the toxic
event™ without knowing of any scientific research that would support his conclusion (quoting witness's testimony)).

22See Cabrera, 945 F. Supp. at 212 (explaining that federal courts will consider whether an expert employed a method or
technique with known standards in determining whether his or her testimony is based on reliable methodology).

23 See, e.¢g., Wrenn v. State, 89 Nev. 71, 73, 506 P.2d 418, 419 (1973) (explaining in a criminal case that "[t]he conditions of the
out-of-court experiment should be substantially similar to those prevailing at the time of the incident in issue before opinion
testimony based thereon is admissible"); Levine v. Remolif, 80 Nev. 168, 171, 390 P.2d 718, 719-20 (1964) (concluding that the
district court properly excluded an expert from testifying about the speed of two vehicles at the moment of impact because he did
not examine the vehicles, and his opinion would have been based solely upon photographs of the accident scene, an unscaled
diagram that was drawn by a police officer who was inexperienced in accident reconstruction, and tests performed at the scene
[***19] months after the accident).

24 See, e.g., Santillanes v. State, 104 Nev. 699, 703-04, 704 n.5, 765 P.2d 1147, 1150, 1150 n.5 (1988) (admitting in a criminal
case the results of a blood enzyme identification test into evidence, which had resulted in only two errors in over 1,100 trials);
Cabrera, 945 F. Supp. at 212 (explaining that federal courts will consider whether an expert employed a method or technique
with a "known or potential rate of error” in determining whether his or her testimony is based on reliable methodology).

25 Cabrera, 945 F. Supp. at 212.

26 Finally, we question the relevancy of the pleadings in this case to an expert's conclusions.
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Additionally, Tradewinds did not introduce any evidence that Dr. Bowles attempted to re-create the collision by
performing an experiment, so we cannot address whether his opinion was the product of reliable methodology. Nor
was any evidence proffered showing that Dr. Bowles' opinion was formed and controlled by known standards or
had a known error rate. Instead, Dr. Bowles simply affirmed that his opinions were supported by "a reasonable
degree of medical and biomechanical [***21] certainty.” In short, Tradewinds offered insufficient foundation for this
court to take judicial notice of the scientific basis of Dr. Bowles' conclusions. 27

[*503] Federal caselaw

Federal district 28 and appellate 2° caselaw supports our conclusion that the district court should have excluded Dr.
Bowles' biomechanical testimony, which concluded that the forces involved in the accident could not have caused
Hallmark's alleged lower back injury, because Tradewinds did not demonstrate that his opinion was the product of
reliable methodology. In O'Neill v. Windshire-Copeland Associates, the United States Court of Appeals for the
Fourth Circuit concluded that the district court did not abuse its discretion in excluding the proposed testimony of a
professor of biomechanics because his "opinion appear[ed] to be based more on supposition than science.” 30
Likewise here, Dr. Bowles' opinion was based more on supposition than science because he did not inspect
Hallmark's vehicle, he could not identify an area or angle of impact, and he did not know the speed of the vehicles
at the time of the collision. In Clark v. Takata Corp., the United States Court of Appeals for the Seventh Circuit
concluded that the district court had not abused its discretion when it excluded a biomechanical expert's
[***23] testimony regarding the cause of the plaintiff's injuries because the expert's opinion was not supported by
any tests, data, or research. 3! Similarly here, Dr. Bowles' conclusion that the collision did not cause Hallmark's
injuries was not supported by any tests or specific research. Finally, in Smelser v. Norfolk Southern Railway [*504]
Co., the United States [**654] Court of Appeals for the Sixth Circuit concluded that the district court erred when it
admitted the testimony of a biomechanical expert because his opinion was based on unreliable methodology, as it

27 This court has not yet judicially noticed the general reliability of biomechanical engineering or its ability to assess the cause of
personal injuries in automobile accidents, nor has Tradewinds cited to any other jurisdictions that do so. On the other hand,
scientific techniques like accident reconstruction, see, e.g., Fowler v. Bauman, 663 So. 2d 438, 440 (La. Ct. App. 1995), and
scientific devices like radar detectors, see, e.g., Everight v. City of Little Rock, 230 Ark. 695, 326 S.W.2d 796, 797 (Ark. 1959);
People v. Wilson, 97 lll. App. 3d 505, 423 N.E.2d 272, 273, 53 Ill. Dec. 80 (lll. App. Ct. 1981); Honeycutt v. Commonwealth, 408
S.W.2d 421, 422 (Ky. 1966); People v. Dusing, 5 N.Y.2d 126, 155 N.E.2d 393, 394, 181 N.Y.S.2d 493 (N.Y. 1959), have been
judicially recognized. Because of their wide recognition, radar devices generally no longer require expert testimony regarding
their underlying scientific principles, methodology, and reliability. See, e.g., State v. Dantonio, 18 N.J. 570, 115 A.2d 35, 39-40
(N.J. 1955); People v. Magri, 3 N.Y.2d 562, 147 N.E.2d 728, 730, 170 N.Y.S.2d 335 (N.Y. 1958); City of East Cleveland v.
Ferell, 168 Ohio St. 298, 154 N.E.2d 630, 633 (Ohio 1958). [***22] This is not yet the case, however, with biomechanical
engineering.

28 See, e.g., Shaffer v. Amada America, Inc., 335 F. Supp. 2d 992, 995 (E.D. Mo. 2003) (ruling that a biomechanical expert's
proffered testimony was the product of unreliable methodology because it was [***24] "not based on sufficient facts and data");
Reali v. Mazda Motor of America, Inc., 106 F. Supp. 2d 75, 77, 79-80 (D. Me. 2000) (ruling that a biomechanical expert could not
testify that a defective car seat caused plaintiff's injury and also could not testify that an alternative headrest would have
prevented or lessened the injury because his conclusions were based upon computer simulations and photographs with
unreliable assumptions); Dennis v. Pertec Computer Corp., 927 F. Supp. 156, 160-61 (D. N.J. 1996) (ruling that a biomechanical
expert could not testify that keystroking causes upper extremity disease because his opinion was based upon "unrecorded
mental methodology" and there was no supporting scientific evidence).

29E.g., O'Neill v. Windshire-Copeland Associates, 372 F.3d 281, 285 (4th Cir. 2004); Clark v. Takata Corp., 192 F.3d 750, 757-
59 (7th Cir. 1999); Smelser v. Norfolk Southern Ry. Co., 105 F.3d 299, 305 (6th Cir. 1997), abrogated on other grounds by
Morales v. American Honda Motor Co., Inc., 151 F.3d 500, 514-15 (6th Cir. 1998).

30372 F.3d at 285.

31192 F.3d at 757-59.
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did not consider critical pieces of information and instead relied heavily on assumptions. 32 Analogously, here, Dr.
Bowles concluded that the forces involved in the collision did not cause Hallmark's back injuries by either assuming
or failing to consider critical pieces of information such as the vehicles' starting positions, the vehicles' speeds, the
length of time that the vehicles were in contact during impact, and the angle of impact.

While we note that Tradewinds could potentially lay a foundation for Dr. Bowles' testimony, [***25] Tradewinds did
not establish a sufficient foundation in this case. For instance, Tradewinds did not attempt to elicit Dr. Bowles'
opinion concerning whether Hallmark's alleged injuries were inconsistent to a reasonable degree of medical
certainty with her past medical history. Dr. Bowles did not even physically examine Hallmark. In short, Tradewinds
improperly attempted to infer a theory of medical causation using engineering principles that lacked a demonstrable
methodology and reliable foundation.

The district court allowed Dr. Bowles to testify that (1) the forces involved in the collision could not have caused the
intervertebral disc herniation in Hallmark's lumbar spine and (2) Hallmark's preexisting diabetes caused
degenerative changes in her back. The first theory fails for want of an adequate foundation based upon the
principles stated above. While Tradewinds could conceivably lay a foundation based upon medical science for the
second theory of causation, it was improperly allowed in this case to the extent that it was based upon scientifically
unsupported or accepted notions of "biomechanical engineering." We therefore conclude that the district court
abused its discretion [***26] when it allowed Dr. Bowles' testimony because his testimony did not satisfy the
"assistance" requirement of NRS 50.275. 33

The standard of review concerning the erroneous admission of evidence

Having concluded that the district court abused its discretion in the admission of Dr. Bowles' testimony, we must
now determine whether the error compels reversal. While Hallmark separately [*505] seeks relief from the
judgment based upon an argument that the damages were "clearly inadequate," a standard that we utilize to review
an attack upon a damage award based solely upon its sufficiency, errors in the admission of evidence are governed
by a less restrictive standard of review. We review claims of prejudice concerning errors in the admission of
evidence based upon whether the error substantially [***27] affected the rights of the appellant. 34 This
demonstration is made when the appellant demonstrates from the record that, but for the error, a different result
"might reasonably have been expected." 3°

32105 F.3d at 305.

33In light of this conclusion, we do not need to reach the question of whether his testimony satisfied the "limited scope"
requirement of NRS 50.275. We also conclude that Dr. Bowles' experience in giving professional lecture programs, the prior
admissions of his testimony in other unknown contexts, and his limited publications were not sufficient on this record to justify
admission of the proffered opinions.

34 See Beattie v. Thomas, 99 Nev. 579, 586, 668 P.2d 268, 273 (1983) (noting that an error in the admission of evidence is
prejudicial if the error "so substantially affected [the complaining party's] rights that it could be reasonably assumed that if it were
not for the alleged error| ], a different result might reasonably have been expected" (quoting El Cortez Hotel, Inc. v. Coburn, 87
Nev. 209, 213, 484 P.2d 1089, 1091 (1971))); Peterson v. Silver Peak, 37 Nev. 117, 138, 140 P. 519, 527 (1914) (concluding
that the erroneous admission of testimony is not reversible error unless the appellant demonstrates that the error affected his or
her substantial rights "to such an extent that it might reasonably contend and assert that, were it not for the error complained of,
a different result might reasonably have been expected"); see also Carver v. El-Sabawi, 121 Nev. 11, 15, 107 P.3d 1283, 1285
(2005), and Truckee-Carson Irr. Dist. v. Wyatt, 84 Nev. 662, 674, 448 P.2d 46, 54 (1968) (utilizing [***28] essentially the same
standard of review for determining prejudice in cases where a jury instruction contains an error of law).

35 See Beattie, 99 Nev. at 586, 668 P.2d at 273; Peterson, 37 Nev. at 138, 140 P. at 527.

We note that because we are looking at the district court's action in admitting evidence to the jury, this standard does not intrude
on the jury's role to weigh the evidence.
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[**655] Applying this standard to the instant matter, we conclude that the erroneous admission of Dr. Bowles'
biomechanical testimony substantially affected Hallmark's rights. In particular, substantial evidence supports
Hallmark's claims that she incurred approximately $ 200,000 in medical bills resulting from the following medical
treatments: intradiscal electrothermal therapy, epidural steroid injections, anterior lumbar interbody fusion surgery
through a retroperitoneal approach with the implantation of a Danek titanium cage, a spinal cord stimulator, and
physical therapy. While Tradewinds objected to the propriety of some of the medical treatments, Tradewinds does
not dispute that Hallmark incurred $ 151,761.48 in medical expenses. Moreover, the jury concluded that
Tradewinds was 100 percent at fault for [***29] any injuries proximately caused by the accident. 36 Thus, the award
of $ 200,000 for accrued damages and $ 20,000 for future damages was probably inadequate [*506] to
compensate Hallmark for her medical expenses, pain and suffering attributable to her spinal injuries, and the
general damages attendant to her recovery from the treatment necessitated thereby. Accordingly, we conclude that
a different result might reasonably have been reached concerning the accrued and future damages but for the error
in admitting Dr. Bowles' testimony. 37

The motion for additur or a new trial on the issue of damages

Hallmark argues that the district court abused its discretion when [***30] it denied her motion for additur or, in the
alternative, a new trial limited to the issue of damages, because the $ 220,000 award was clearly inadequate given
the extent of her spinal injuries. Because we have determined that the error in the admission of evidence compels
reversal for a new trial on damages only, we have determined not to reach Hallmark's separate contention that the
damage award, standing alone, was clearly inadequate. 38

CONCLUSION

We conclude that the district court abused its discretion when it allowed Tradewinds' biomechanical expert to testify
because Tradewinds did not demonstrate that this testimony was based on a reliable methodology and, thus, this
testimony did not assist the jury in understanding the source of Hallmark's injury. We further conclude that the
erroneous admission of this testimony required reversal because the record confirms that, absent the error,
[***31] she probably would have received a larger damage award.

Accordingly, we reverse the district court's judgment as to the damage award and remand the case to the district
court for a new trial limited to the issue of Hallmark's damages. The claim on appeal concerning the district court's
order denying Hallmark's motion for additur or a new trial is therefore moot. We instruct the district court on remand
that Dr. Bowles' evidence be excluded from consideration by the jury at the new trial proceedings. We affirm the
district court's judgment in all other respects.

GIBBONS, C.J., HARDESTY, PARRAGUIRRE, DOUGLAS and CHERRY, JJ., concur.

End of Document

36 Under NRS 41.141, which governs when comparative negligence bars recovery in a personal injury action, no reduction in the
damage award would be assessed in the district court because Hallmark was not in any respect culpable with regard to the
incident in question.

37 Interestingly, Hallmark has not in any respect argued the prejudicial effect of Dr. Bowles' testimony. Rather, she makes a
separate discrete argument, discussed below, that the district court should have granted additur because the ultimate award was
"clearly inadequate."

38 See Arnold v. Mt. Wheeler Power, 101 Nev. 612, 616, 707 P.2d 1137, 1139 (1985) (concluding that a damage award is clearly
inadequate when it compensates a plaintiff only for special damages and does not account for the pain and suffering attributable
to the loss of an integral part of his body).
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Opinion

[**464]

MOORE, J.—Under the Kelly rule, expert testimony based on the application of a new scientific technique is not
admissible in a California court unless the proponent of the evidence shows: (1) the reliability of the technique is
generally accepted in the relevant scientific community; (2) the expert testifying about the technique is properly
qualified as a witness on the subject; and (3) the person who performed the test in the particular case used correct
scientific procedures. (People v. Kelly (1976) 17 Cal.3d 24, 30 [130 Cal. Rptr. 144, 549 P.2d 1240] (Kelly).)

A police officer found Guadalupe Rios with suspected methamphetamine and carisoprodol [**465] (Soma) pills.
The officer further identified the substances using a presumptive test: a handheld laser [***2] device called a
TruNarc identifier. The prosecution charged Rios with three crimes: possession for sale of methamphetamine,
transportation for sale of methamphetamine, and simple possession of carisoprodol.

At trial, Rios challenged the reliability of the TruNarc test. In a pretrial hearing, the officer testified the device emits a
laser that “excites a bond inside of a molecule. This bond will emit a light that is measurable by the laser. The laser
will then analyze the substance, and it stores about 450 substances in its library, and it comes back with an
accurate reading of what the substance is.” The court allowed the officer's TruNarc testimony to be admitted at trial.
A jury found Rios guilty of the three charged crimes. On appeal, Rios challenges the admission of the TruNarc
evidence.

We hold that a laser narcotics identification test is based on a new scientific technique, the prosecution failed to
establish its admissibility under the Kelly rule, and therefore it was error to admit the testimony about the TruNarc
test at trial.

[*1133]
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However, as to Rios's two methamphetamine convictions (possession for sale and transportation for sale), we find
the error was not prejudicial. Because of other [***3] compelling evidence, there is not a reasonable probability of a
more favorable result had the TruNarc evidence not been admitted at the trial. But as to Rios's carisoprodol
conviction (simple possession), we find the evidentiary error was prejudicial and we reverse that conviction. In all
other respects, the judgment is affirmed.

I
FACTS AND PROCEDURAL BACKGROUND

At about 8:45 a.m., an Irvine police officer was on patrol in a parking lot in an area known for narcotics activity. The
officer watched a woman (later identified as Rios) enter the parking lot in a Lexus SUV. Rios parked the SUV and
walked towards a store. The officer got out of his patrol vehicle and looked into the SUV. The officer saw a plastic
baggie with white residue in the front passenger door pocket, just below the window. The officer immediately
recognized the white residue as narcotics residue.

The officer returned to his patrol vehicle and watched as Rios eventually returned to her SUV and sat in the driver's
seat. The officer approached and told Rios what he had seen in her vehicle. Rios did not seem surprised. The
officer asked Rios if there was anything else illegal in the car. Rios initially said there was not, [***4] then she
admitted “there was, in fact, methamphetamine in the vehicle.” Rios pulled a small green box from the center
console and handed it to the officer. The small cardboard box looked like a soap box from a hotel room. Rios told
the officer she had just left a hotel.

The officer opened the small box and saw inside “a clear baggie containing a white crystalline substance, which |
immediately recognized, due to my training and experience, as methamphetamine.” The officer detained Rios
outside of the vehicle and later determined the weight of the baggie was 7.4 grams. Other police eventually arrived,
and a search of the vehicle was conducted. Three working digital scales were found in the vehicle along with five
more identical small green boxes that were all empty.

The officer searched the baggie taken from the passenger door and found 11 white pills. On some of the pills the
officer could clearly see “DAN”" on one side, and “5513” on the other. Based on his training [**466] and experience,
the officer believed the pills to be carisoprodol (Soma). The officer verified this by doing a search on a public
website used to identify medications. Rios did not have a prescription for the pills.

[*1134]

Police [***5] also found a hotel card in Rios's vehicle. The officer went to the nearby hotel and learned Rios was
registered in one of the rooms. The officer went to that room and knocked on the door. A woman came out in the
hallway, had a brief discussion with the officer, went back into the room to retrieve her purse, and then left.1

Later that morning, a hotel employee collected some personal items left in the now vacant room. The employee saw
several small clear plastic baggies in the room, and an aluminum beverage can that seemed odd and did not feel
right. The employee opened the can and discovered a false compartment. When asked what was inside, she said,
“I'm not too familiar with drugs, but it seemed like little rocks or stuff inside. So | proceed to call front desk and call
back the [police department].”

The officer returned to the hotel and opened the can with the false compartment. The officer found “two clear plastic
baggies, both of which contained a white crystalline substance which | instantly recognized, due to my training and
experience, as methamphetamine.” The two baggies were later weighed at 19.08 grams, and 2.10 grams. When
the officer returned to the station, he used a TruNarc [***6] device to test the substances seized from the vehicle
and the hotel. The TruNarc laser device indicated the tested substances were methamphetamine and carisoprodol
pills.

1 Further details of this encounter were excluded from evidence prior to trial.
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Court Proceedings

The prosecution filed an amended information charging Rios with three crimes: possession for sale of
methamphetamine, transportation for sale of methamphetamine, and simple possession of carisoprodol.

Prior to a jury trial, Rios made an oral motion challenging the reliability of the TruNarc laser device evidence. In a
pretrial hearing, the Irvine police officer testified about how the TruNarc device analyzes suspected controlled
substances (the proceedings will be summarized in detail in the discussion section of this opinion). The court ruled
the TruNarc evidence was admissible at trial. The jury found Rios guilty of the three charged crimes. The trial court
granted Rios three years of formal probation.

I
DISCUSSION

Rios claims the trial court erred when it admitted the TruNarc testimony because it was based on a new scientific
technique and there was no evidence of the technique's general acceptance in the scientific community. We agree.
[*1135]

(1) Whether evidence qualifies as a new scientific technique is a pure [***7] question of law that we review de
novo. (People v. Jackson (2016) 1 Cal.5th 269, 316 [205 Cal. Rptr. 3d 386, 376 P.3d 528].) Whether the technique
has gained general acceptance in the relevant scientific community is a mixed question of law and fact. (People v.
Davis (2022) 75 Cal.App.5th 694, 712-713 [290 Cal. Rptr. 3d 661].)

In this discussion we shall: (A) review relevant legal principles regarding the admissibility of new scientific evidence
(the Kelly rule); (B) summarize the trial court proceedings; and (C) analyze the facts as applied to the law.
[**467]

A. Relevant Legal Principles

(2) The proponent of the evidence has the burden to establish the reliability of a new scientific technique. (Kelly,
supra, 17 Cal.3d at pp. 40-41.) In Kelly, a victim reported receiving several anonymous, threatening phone calls.
(Id. at p. 28.) Police recorded two threatening phone calls to the victim, and later “obtained a tape recording of
defendant's voice during a telephone call (the control tape).” (Ibid.) A police officer listened to copies of the
threatening tapes and the control tape, and determined all of the recordings were made by the same person, based
on “spectrographic analysis.” (Ibid.) Defendant was charged with extortion. After the police officer testified in a
pretrial hearing, “the trial court ruled that voiceprint analysis had attained sufficient scientific approval, and that [the
officer's] testimony [***8] identifying defendant as the extortionist was properly admissible.” (Id. at p. 29.)
Defendant was convicted of extortion at trial, but the California Supreme Court reversed, finding the trial court's
admission of the police officer's testimony about voiceprint analysis was in error, and the error was prejudicial. (Id.
at p. 40, citing People v. Watson (1956) 46 Cal.2d 818, 836 [299 P.2d 243] (Watson).)

(3) Relying primarily on well-established federal law (Frye v. United States (D.C. Cir. 1923) 293 F. 1013), the
Supreme Court held the “admissibility of expert testimony based upon the application of a new scientific technique”
requires a showing that: (1) the reliability of the technique is generally accepted in the relevant scientific community;
(2) the expert testifying about the technique is properly qualified as a witness on the subject; and (3) the person
who performed the test in the particular case used correct scientific procedures.? (Kelly, supra, 17 Cal.3d at pp. 30—
31.)

2This rule used to be referred to as the Kelly-Frye rule. But as a result of changes in federal evidentiary law, the rule is now
generally known in California as the Kelly test or the Kelly rule. (See People v. Bolden (2002) 29 Cal.4th 515, 545 [127 Cal. Rptr.
2d 802, 58 P.3d 931].)
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(4) “We conclude that the People failed to carry their burden of establishing the reliability of voiceprint evidence. We
emphasize, however, that our [*1136] decision is not intended in any way to foreclose the introduction of voiceprint
evidence in future cases. We simply circumscribe, carefully and deliberately, the admission of evidence born of new
techniques until the time when there is [***9] demonstrated solid scientific approval and support of the new
methods. The Frye test was not designed to eliminate reliance upon scientific evidence, but to retard its
admissibility until the scientific community has had ample opportunity to study, evaluate and accept its reliability.
[Citation.] Although the present record is insufficient to justify the admissibility of voiceprint evidence, the future
proponent of such evidence may well be able to demonstrate in a satisfactory manner that the voiceprint technique
has achieved that required general acceptance in the scientific community.” (Kelly, supra, 17 Cal.3d at pp. 40-41.)

(5) The Kelly rule requires that it be applied when scientific techniques are sought to be introduced that are “new,’
novel, or “experimental,”” and “convey a “misleading aura of certainty.”” (People v. Stoll (1989) 49 Cal.3d 1136,
1155-1156 [265 Cal. Rptr. 111, 783 P.2d 698] (Stoll).) The rule applies to a ““limited class™” of expert testimony
based ““on a technique, [**468] process, or theory which is new to science, and even more so, the law.”” (People
v. Cowan (2010) 50 Cal.4th 401, 470 [113 Cal. Rptr. 3d 850, 236 P.3d 1074].) “Kelly applies to unproven
techniques or procedures that appear ‘in both name and description to provide some definitive truth which the
expert need only accurately recognize and relay to the jury," such as ‘machines or procedures which analyze
physical data,’ [***10] because ‘[l[lay minds might easily, but erroneously, assume that such procedures are
objective and infallible.” (People v. Therrian (2003) 113 Cal.App.4th 609, 614 [6 Cal. Rptr. 3d 415].)

(6) “In determining whether a new scientific test or process has ... received general acceptance by recognized
experts in the scientific field to which it belongs, ... a court may, and should, take judicial notice of the case law and
comments on the particular field of scientific endeavor and of the articles from reliable sources that appear in
scientific journals and other publications ... .” (2 Witkin, Cal. Evid. (6th ed. 2023) Demonstrative, Experimental, &
Scientific Evid., § 45, pp. 57-58.)

However, given “the weight of authority and the cautious, ‘conservative’ nature of Kelly, we conclude that testimony
by police officers regarding the mere administration of the test is insufficient to meet the general acceptance
standard required by Kelly.” (People v. Leahy (1994) 8 Cal.4th 587, 609 [34 Cal. Rptr. 2d 663, 882 P.2d 321].)
[*1137]

B. Trial Court Proceedings

Prior to trial, defense counsel made an oral motion in limine challenging “the presumptive tests for
methamphetamine and carisoprodol, | think is how you pronounce it. And | have—I just want to find out from this
officer what—well, full foundation in terms of those tests and what he did and how [***11] —how it was done, to
figure out if they're reliable or not.” (ltalics added.)

The prosecutor called the Irvine police officer to the stand and said, “I specifically want to ask you about a tool that
... is included in your report that you tested controlled substances that you found in this case. | believe the name of
the tool is the thermodynamic narcotics identifier.”

The officer responded: “The thermodynamic TruNarc identifier is a handheld electronic device. This device emits a
single laser. This laser enables officers to test various substances. And what it does is it excites a bond inside of a
molecule. This bond will emit a light that is measurable by the laser. The laser will then analyze the substance, and
it stores about 450 different substances in its library, and it comes back with an accurate reading of what the
substance is.” The officer said it is a handheld “rectangular electronic device, blue in color, with a large LED screen
with a laser on the top left portion of the device.”

The officer testified he had been working for the Irvine Police Department for six years, the TruNarc device had
been purchased about three years ago, and he had used the device over 300 times. [***12] The officer said he had
received PowerPoint training as well as hands on training. The officer testified that the training was done by a
sergeant in the special investigative unit, which maintains the department's TruNarc device, which is stored in the
evidence room.
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The officer said that when using the TruNarc device, he turns on the power and then enters a passcode that is
provided to each of the officers. The officer said once the passcode is entered, he points the device at a substance,
and then hits a button that says, “Analyze.” After giving the device time to analyze the substance, “it will [**469]
come back with a reading in clear English of what the substance is.”

The prosecutor asked the officer, “on October 12, 2019, do you know if it the device was working properly?” The
officer said he knew it was working properly because: “It turned on as normal, it was stored as normal, there doesn't
appear to be any malfunctions, the screen was intact, the laser was intact, it emitted the red laser as it normally
does, and it came back with a [*1138] clear reading.” The officer then described how he used the device in this
case “on the carisoprodol pills as well as the initial bag of methamphetamine [***13] located inside of the vehicle
and the two additional baggies of methamphetamine located inside of the hotel.”

On cross-examination, when asked to describe the science behind the device, the officer testified that beyond what
he had already described, “I don‘t know the exact science behind it.” The officer said that after testing the
methamphetamine in this case, the device displayed the word, “methamphetamine.” But the officer said he did not
know whether the device is able to distinguish between other substances that may contain amphetamine. The
officer said he does “not know if it comes up with the complete chemical breakdown of each substance.” The officer
testified he did not believe the device needed to be periodically calibrated.

At the conclusion of the testimony, counsel for Rios argued, “I would object to him testifying as to the results of the
machine based on what he testified to. And he's not in a position to know whether the machine is operating properly
because he doesn't even know whether or not it ever might need to be recalibrated, and he doesn't know if it can
differentiate the difference between amphetamine related compounds.” Counsel said, “there's a difference
between [***14] somebody being able to testify to some result that they see,” as opposed to “scientific knowledge.”
(Italics added.)

The prosecutor argued that the officer “did a presumptive test to confirm what his opinion was as to the controlled
substance is relevant to that. And | think that the People should be allowed to put on both—both areas of testimony
from the officer. [{] As the Court knows, we do not have a criminalist coming in, and | don't think it would be
cumulative.” (Italics added.)

The trial court ruled, “so long as sufficient foundation is laid for him to give an opinion as to what the substance was,
that would be admissible.” The court said, “I think the objection to both the opinion and the device goes towards the
weight of that evidence, not the admissibility of that evidence. So as a preliminary matter, based on the 402 motion,
the Court will allow the testimony relating to the device.”

C. Application and Analysis

In this part of the discussion, we will analyze: (1) whether the challenge to the officer's testimony was preserved for
appeal; (2) whether the TruNarc test is a new scientific technique, and if the prosecution met the requirements of
the Kelly rule; and (3) the question of [***15] prejudice as to the methamphetamine and carisoprodol convictions.
[*1139]

1. The Kelly rule challenge was not forfeited for purposes of appeal.

(7) Generally, an issue is forfeited on appeal if the defendant failed to make a timely and specific objection on the
ground asserted on appeal. (People v. Jackson, supra, 1 Cal.5th at p. 328.) “A proper objection must *“‘fairly inform
the trial court, as well as the party offering the evidence, of [**470] the specific reason or reasons the objecting
party believes the evidence should be excluded, so the party offering the evidence can respond appropriately and
the court can make a fully informed ruling.”” (lbid.)

“While it is true ordinarily that an objection to evidence must be sufficiently specific to inform the court of the scope
of the objection, nevertheless, where the record shows ... that all the parties, including the court, must have
understood the purpose of the objection, it will not be said that the objection failed of its purpose.” (People v.
Boggess (1924) 194 Cal. 212, 232 [228 P. 448]; see also People v. Scott (1978) 21 Cal.3d 284, 290 [145 Cal. Rptr.
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876, 578 P.2d 123] [“the objection will be deemed preserved if, despite inadequate phrasing, the record shows that
the court understood the issue presented”].)

An appellant may forfeit a Kelly/Frye issue on appeal by not first raising it in the trial court. (People v. Diaz (1992) 3
Cal.4th 495, 527-528 [11 Cal. Rptr. 2d 353, 834 P.2d 1171] (Diaz).) In Diaz, the [***16] defendant was a nurse
who killed “12 patients by injecting them with massive overdoses of lidocaine, a drug commonly used in hospitals to
control rhythm disturbances in the heart.” (Id. at p. 517.) At a capital murder trial, prosecution experts testified about
the effects of lidocaine over the defendant's objections on two grounds: “lack of foundation™ and “hearsay.” (Id. at
p. 527.) On direct appeal, the defendant argued that “the testimony of the prosecution's experts did not satisfy the
Kelly/Frye test.” (Id. at p. 526.) The Supreme Court held: “These [trial] objections were not based on the Kelly/Frye
rule, and did not seek to exclude the type of evidence to which defendant now objects. Accordingly, neither
objection preserved the Kelly/Frye issue.” (Id. at p. 527.)

"

However, within the Diaz opinion, the Supreme Court distinguished an earlier case where it found that the
Kelly/Frye issue had been preserved for appellate review, despite the lack of a specific objection on Kelly/Frye
grounds. (Diaz, supra, 3 Cal.4th at p. 528, citing People v. Shirley (1982) 31 Cal.3d 18 [181 Cal. Rptr. 243, 723
P.2d 1354] (Shirley).) “In Shirley, the defendant ‘moved to exclude all testimony of the ... witness that was the result
of her having been hypnotized,” arguing that ‘the People were attempting “to expand hypnosis into an area [in]
which they cannot lay adequate foundation [***17] for its reliability” as a tool for refreshing recollection.” [Citation.]
By challenging the reliability of the scientific technique in question, the defendant in Shirley properly preserved the
[Kelly/Frye] issue for appeal. There was no similar objection in this case.” (Diaz, at p. 528, italics added.)

[*1140]

Here, although Rios's counsel did not explicitly object to the admission of the TruNarc evidence on the grounds of
the Kelly rule, counsel did explicitly challenge whether the TruNarc device's analysis of both substances was
“reliable or not.” (Italics added.) (See Shirley, supra, 31 Cal.3d 18.) Counsel also argued that the officer was not
qualified to testify as to his scientific knowledge of the device.

Further, based on the prosecutor's questions on direct examination, and the officer's responses regarding the laser
measuring the molecular bonds of the substances tested by the TruNarc device, it does appear that the prosecutor
and the trial court were fairly appraised that Rios was challenging the scientific underpinnings [**471] of the
TruNarc identification evidence. (See People v. Boggess, supra, 194 Cal. at p. 232 [*where the record shows ...
that all the parties, including the court, must have understood the purpose of the objection, it will not be said that the
objection failed of [***18] its purpose”].)

Moreover, the prosecutor noted that she was not calling a criminalist to testify at trial, implying that the prosecution
was relying on the TruNarc evidence to present purportedly scientific evidence to the jury. (See U.S. v. Vega-Ortiz
(9th Cir. 2016) 822 F.3d 1031, 1035 [“it is well-settled that California treats the identity of a controlled substance as
an element that must be found by the jury”].)

In short, we find Rios sufficiently preserved the Kelly issue in the trial court for purposes of appellate review. In any
event, even if we were to find the Kelly issue had been forfeited on appeal, we would likely exercise our discretion
to address the issue. (See People v. Williams (1998) 17 Cal.4th 148, 161-162, fn. 6 [69 Cal. Rptr. 2d 917, 948 P.2d
429] [an appellate court has authority to reach a forfeited claim]; see also People v. Crittenden (1994) 9 Cal.4th 83,
146 [36 Cal. Rptr. 2d 474, 885 P.2d 887] [a reviewing court may exercise its discretion to consider a forfeited claim
to forestall an ineffective assistance of counsel claim].)

2. The Kelly rule applies, and its required elements were not proven.

(8) “While the standards imposed by the Kelly/Frye rule are clear, the definition of a ‘new scientific technique’ is
not.” (Stoll, supra, 49 Cal.3d at p. 1155.) Application of the rule “has often been determined by reference to its
narrow ‘common sense’ purpose, i.e., to protect the jury from techniques which, though ‘new,” novel, or
“experimental,” [***19] convey a “‘misleading aura of certainty.”” (Id. at pp. 1155-1156.)
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“This approach has produced two discernible themes. First, Kelly/Frye only applies to that limited class of expert
testimony which is based, in whole or [*1141] part, on a technique, process, or theory which is new to science and,
even more so, the law. The courts are willing to forego admission of such techniques completely until reasonably
certain that the pertinent scientific community no longer views them as experimental or of dubious validity. This all-
or-nothing approach was adopted in full recognition that there would be a *considerable lag™ between scientific
advances and their admission as evidence in a court proceeding.” (Stoll, supra, 49 Cal.3d at p. 1156.)

“The second theme in cases applying Kelly/Frye is that the unproven technique or procedure appears in both name
and description to provide some definitive truth which the expert need only accurately recognize and relay to the
jury. The most obvious examples are machines or procedures which analyze physical data. Lay minds might easily,
but erroneously, assume that such procedures are objective and infallible.” (Stoll, supra, 49 Cal.3d at p. 1156; see,
e.g., People v. Mitchell (2003) 110 Cal.App.4th 772, 779—780 [2 Cal. Rptr. 3d 49] [canine scent identification lineup
involving the scent from bullet casings recovered from [***20] a crime scene and transferred to a “scent pad” with a
“scent transfer unit” was a novel device that should have been scrutinized under Kelly]; In re Amber B. (1987) 191
Cal.App.3d 682, 691 [236 Cal. Rptr. 623] [use of anatomically correct doll to detect child abuse was subject to a
showing of general acceptance in the scientific community].)

In our research, we found no California opinions establishing the reliability of the [**472] TruNarc identification
device. Indeed, when we expanded our search to all state and federal opinions (published and unpublished), we
only found 18 cases that included the term “TruNarc.” And in only two of those opinions did the reliability of the
TruNarc device appear to be at issue. (See United States v. Folks (W.D.Pa. 2020) 452 F.Supp.3d 238, 248 [police
officer “could not explain why the TruNarc results showed a different type of fentanyl analogue than the laboratory
tests”]; Fort Peck Tribes v. Hair (Fort Peck C.A., Oct. 22, 2021, No. AP 815) 2021 WL 4948005, p. *2 [court ordered
“that this case be remanded ... with the requirement that the lower court make an independent examination of the
reliability of the TRUNARC test and the qualifications of the officer administering it prior to admitting any results into
the trial of the Defendant”].)

The Irvine police officer testified in the pretrial hearing that the TruNarc device scans a substance with a laser,
analyzes the substance, [***21] and then “comes back with an accurate reading of what the substance is.” The
officer similarly told the jurors that the TruNarc device “is able to analyze the [laser] light and come back with a
positive reading for what controlled substance it is.” The officer further opined that the substances he found in
Rios's vehicle and her hotel room were the controlled substances methamphetamine and carisoprodol, based, in
part, on the results of the TruNarc test.

[*1142]

In sum, we find the TruNarc laser test results admitted into evidence were based on a new scientific technique
within the meaning of the Kelly rule because there is an absence of case law in this area, and the identification of
controlled substances through the use of a purportedly accurate laser test is exactly the kind of evidence that
conveys to a jury an “*“aura of certainty.”” (Stoll, supra, 49 Cal.3d at pp. 1155-1156.)

(9) Having found that the Kelly rule applied to the admission of the TruNarc evidence in Rios's jury trial, in order for
that evidence to have been admissible, it was the prosecution's burden to prove: (1) the reliability of the laser light
technique used in the TruNarc device is generally accepted in the relevant scientific community; (2) the Irvine police
officer who [***22] testified about the laser light technique was properly qualified as a witness on the subject; and
(3) the officer used correct scientific procedures when administering the TruNarc test. (See Kelly, supra, 17 Cal.3d

atp. 30.)

The Kelly rule is a conjunctive test, meaning the prosecution was required to prove all three elements to the trial
court judge under a preponderance of the evidence standard. (See People v. Davis, supra, 75 Cal.App.5th at pp.
710-712.) The Irvine police officer in this case appeared to be fully capable of using the TruNarc device as he was
trained. But the officer could not possibly testify as to the acceptance of TruNarc test results within the relevant
scientific community (nor was he asked). And it does not appear the officer was qualified to testify about the
underlying scientific principles, which ostensibly involve laser technology. (See People v. Leahy, supra, 8 Cal.4th at
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p. 609 [“testimony by police officers regarding the mere administration of the test is insufficient to meet the general
acceptance standard required by Kelly” (italics omitted)].)

Thus, we hold that the trial court erred when it admitted into evidence the testimony of the Irvine police officer
regarding the results of the TruNarc test.

(10) [**473] The Attorney General argues, “the TruNarc is a presumptive drug testing device.” He then cites
opinions for [***23] the proposition: “Presumptive drug tests are not new to the law, having been admitted into
evidence in cases as far back as the 1970's.” But we agree with Rios that: “The mere adjective ‘presumptive’ to
describe a test does not in turn establish its scientific reliability and general acceptance.”

[*1143]

Indeed, all the opinions cited by the Attorney General involve a chemical test known as a Valtox presumptive
narcotics test, which appears to be a significantly different kind of narcotics test than a laser light test. (See, e.g.,
People v. Bautista (2014) 223 Cal.App.4th 1096, 1099-1100 [167 Cal. Rptr. 3d 719] [suspected narcotics tested by
Valtox test].) A Valtox test is a liquids-based chemical test, consisting of “a selection of chemical reagents, some of
which produce a characteristic color when combined with” a suspected controlled substance. (State v. Ostwald
(1979) 180 Mont. 530 [591 P.2d 646, 648].)

Again, the Irvine police officer said that the TruNarc device emits a laser light that “excites a bond inside of a
molecule. This bond will emit a light that is measurable by the laser. The laser will then analyze the substance, and
it stores about 450 different substances in its library, and it comes back with an accurate reading of what the
substance is.” We find that the scientific technique utilized by the TruNarc device [***24] (a laser light) is
meaningfully distinct from other existing narcotics identification tests we have been able to locate in case law
(chemical tests). Therefore, the TruNarc testing device is, in fact, new to the law. (People v. Jackson, supra, 1
Cal.5th at p. 316 [“To be new, a technique must be meaningfully distinct from existing techniques”].)

To reiterate, we find the TruNarc test is based on a new scientific technique and the prosecution failed to show its
reliability or general acceptance within the relevant scientific community within the meaning of the Kelly rule. Thus,
we hold that the TruNarc evidence was improperly admitted in Rios's jury trial.

3. The prejudicial effect differs as to the two substances.

(11) The erroneous admission of scientific evidence in violation of the Kelly rule is evaluated under the California
Constitution. (Kelly, supra, 17 Cal.3d at p. 28.) That is, a miscarriage of justice (prejudice) should only be declared
when “it is reasonably probable that a result more favorable to the appealing party would have been reached in the
absence of the error.” (Watson, supra, 46 Cal.2d at p. 836.) Under Watson, the entire trial record should be
examined, including all of the facts, and the entirety of the jury's verdicts. (People v. Guiton (1993) 4 Cal.4th 1116,
1130 [17 Cal. Rptr. 2d 365, 847 P.2d 45].)

(12) When an information charges a crime involving a controlled substance, [***25] proof of the identity of the
substance is an essential element of the offense. (People v. Davis (2013) 57 Cal.4th 353, 359-362 [159 Cal. Rptr.
3d [*1144] 405, 303 P.3d 1179] [a jury [**474] could not properly infer that a seized substance was a controlled
substance based solely on its chemical name].) “Ordinarily the narcotic character of a substance is proved by a
trained expert who has made a chemical analysis thereof.” (People v. Galfund, supra, 267 Cal.App.2d at p. 320.)

3We understand the term “presumptive test” to mean a preliminary test that is ordinarily used by a police officer to establish
probable cause to make an arrest. Generally, after a positive presumptive test, the suspected controlled substance is then sent
out to a laboratory for confirmatory testing. (See, e.g., People v. Galfund (1968) 267 Cal.App.2d 317, 320 [72 Cal. Rptr. 917].) In
this case, the record does not disclose whether the suspected controlled substances were ever sent to a laboratory, or why a
criminalist was not called to testify.
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However, “chemical analysis is not always required to establish the identity of a controlled substance. The essential
elements of possession of a controlled substance “may be established circumstantially.”” (People v. Mooring
(2017) 15 Cal.App.5th 928, 943 [223 Cal. Rptr. 3d 616] [“Chemical test results are routinely introduced at trial to
establish the illegal nature of a controlled substance, but they are not required”]; People v. Bailey (1991) 1
Cal.App.4th 459, 462-463 [2 Cal. Rptr. 2d 204] [a trained narcotics officer's “testimony establishes that the
substance in question was cocaine base”]; People v. Sonleitner (1986) 183 Cal.App.3d 364, 369 [228 Cal. Rptr. 96]
[“the nature of a substance, like any other fact in a criminal case, may be proved by circumstantial evidence”];
People v. Marinos (1968) 260 Cal.App.2d 735, 738-739 [67 Cal. Rptr. 452] [police officer's opinion that cigarette
smoked by defendant contained marijuana constituted sufficient evidence that defendant possessed marijuana].)

"

Here, the Irvine police officer testified that he had extensive training and experience in the area of narcotics
investigations, which included [***26] a 20-hour enhanced narcotics identification class. Further, the officer
attended an additional 20-hour class in which the officer actually manufactured methamphetamine in a controlled
setting. The officer also testified he had encountered methamphetamine over 1,000 times during his prior narcotics
investigations. And in this particular investigation, the officer said that when he observed the white, crystalline
substances in Rios's car and in her hotel room, the officer said he immediately recognized the substances as
methamphetamine based on his training and experience.

The officer's expert opinion was further corroborated by Rios's admission that the substance in her car was
methamphetamine.* Additionally, there was other corroborating evidence including the nature of the packaging, the
hiding of the substance in the hotel room, the presence of three digital scales in the car, and other indicia that Rios,
in fact, possessed and transported methamphetamine for the purpose of selling it. The hotel employee, who
apparently [*1145] had little familiarity with narcotics, also suspected the distinctive white crystals were illegal
drugs and immediately called the police.

We find that if the TruNarc [***27] evidence had not been improperly admitted at trial, it is not reasonably probable
that Rios would have received a more favorable result as to the two methamphetamine convictions (possession for
sales and transportation for sales). (See Watson, supra, 46 Cal.2d at p. 836.) This is based on the totality of the
other evidence, which circumstantially identified the white crystalline substances as methamphetamine. The other
circumstantial evidence included: (1) the officer's immediate identification of the distinctive white crystalline
substances as methamphetamine based on his extensive training and experience (prior to the use of the TruNarc
device at the [**475] police station); (2) the admission by Rios that she, in fact, possessed methamphetamine; (3)
the indicia of sales of methamphetamine; and (4) the hotel employee's immediate suspicion that the white crystals
were illegal drugs. But we cannot make that same finding as to the carisoprodol conviction (simple possession).

The Irvine officer testified that he recognized the 11 pills he discovered in the plastic bag in Rios's car as
carisoprodol based on their color and markings, as well as his training and experience. However, the officer said he
then “verified my belief with a [***28] search on pillid.com.” (ltalics added.) The officer explained: “Pill ID is an
open-source website that anyone can use. It is a common tool used by law enforcement to identify prescription pills.
Most pills have markings on them. You can type in the color, shape, and markings and discover what they are.” The
officer did not estimate how many times he had seen carisoprodol pills in his prior investigations, and there was no
evidence about the reliability of the public website.

Here, the record reveals the officer did not emphatically recognize the 11 pills as a controlled substance (as he had
with the suspected methamphetamine), the officer did not testify that he had extensive prior experiences identifying
carisoprodol pills (as he had with methamphetamine), and the officer's testimony was based, in part, on a public
website (the reliability of which was not established). Therefore, we think it is reasonably probable Rios would have
received a more favorable result as to the carisoprodol conviction in the absence of the improper TruNarc evidence
(either a hung jury or an acquittal on that count). (See Watson, supra, 46 Cal.2d at p. 836.)

4The prosecution needed to prove beyond a reasonable doubt: “The defendant knew of the substance's nature and character as
a controlled substance.” (CALCRIM No. 2302.) And the prosecution also needed to separately prove: “The controlled substance
was methamphetamine ... .” (CALCRIM No. 2302.)
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Thus, we reverse Rios's conviction for simple possession of carisoprodol.
[*1146]

i
DISPOSITION [***29]

The carisoprodol conviction for simple possession is reversed. In all other respects, the judgment is affirmed.

Bedsworth, Acting P. J., and Motoike, J., concurred.

End of Document
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Opinion

[*853] [**864] BEFORE THE COURT EN BANC.
By the Court, PARRAGUIRRE, J.:

In this appeal, we are concerned with the admissibility of expert testimony related to sex offender grooming
behavior and the effect that behavior has on a child victim. "Grooming" generally describes conduct or actions by an
offender [***2] that are undertaken to develop a bond between the victim and offender and, ultimately, make the
victim more receptive to sexual activity with the offender. In particular, we address whether (1) the district court
abused its discretion in concluding that the State's expert was qualified to offer grooming behavior testimony, (2)
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the expert's testimony improperly vouched for the complaining witness's testimony, and (3) the expert withess
notice was insufficient.

As a general matter, we hold that whether expert testimony on grooming behavior [**865] is admissible in a case
involving sexual conduct with a child must be determined on a case-by-case basis, considering the requirements
that govern the admissibility of expert testimony. Those requirements include whether the particular expert is
qualified to testify on the subject, whether the testimony is relevant and the product of reliable methodology such
that it will assist the jury to understand the evidence or to determine a fact in issue, and whether the testimony is
limited in scope to matters that are within the expert's specialized knowledge. Applying those considerations, we
conclude that the district court did not abuse its discretion in [***3] admitting the expert testimony in this case. We
further conclude that the expert's testimony did not improperly vouch for the complaining witness's testimony and
that the State's pretrial [*854] notice was sufficient. We therefore affirm the judgment of conviction.

FACTS AND PROCEDURAL HISTORY

Appellant Noe Perez was convicted of six counts of lewdness with a minor under 14 years of age and two counts of
sexual assault of a minor under 14 years of age, involving his niece. At trial, the victim testified that her relationship
with Perez began to change after she turned 13. He began calling her more and complimenting her, as well as
winking at her when they attended the same parties. After driving her and a couple home one evening, Perez
kissed the victim and touched her thigh when they were alone. He later called her and told her about a dream he
had about undressing her and said that he was uncomfortable when she was close to other boys.

In September 2008, Perez invited the victim to accompany him and his wife, Maria, to Las Vegas, Nevada, for a
concert. Perez's own children did not come on this trip. On the first evening, Perez played with the victim's feet
under the table at dinner, hugged [***4] her while they walked along the street, and kissed the victim while Maria
was in the shower. The next day, Perez again played with the victim's feet while she was swimming in the hotel
pool, and the victim indicated that she wanted to spend time alone with Perez.

In the hotel room, Perez began kissing the victim after Maria had entered the bathroom and turned on the shower.
Perez undressed the victim, kissed her breasts, rubbed her vaginal area, and penetrated her vagina with his fingers
and tongue. Maria emerged from the shower and began screaming at Perez and the victim and slapping the victim.
Hotel security arrived shortly thereafter, and the victim told them that Perez had pinned her down and touched her.
The victim testified that she told security that Perez forced her down because she feared Maria would leave her in
Las Vegas. While Maria's reports to hotel security and responding officers were consistent with the victim's
testimony, Maria testified that she only saw Perez kissing the victim, who was fully clothed.

Dr. John Paglini testified that the grooming relationship is a deceptive relationship with the intent of sexual contact.
Dr. Paglini testified that an uncle touching [***5] his niece's foot under a table, winking at her, calling her and
talking about how pretty she was, pulling her close while walking, touching her feet and arm in a swimming pool,
touching her thigh, kissing her, showing concern for her spending time with other suitors, telling her about a dream
in which he undressed her, and inviting her to attend an out-of-town concert with him could be construed as
grooming behavior. In particular, he noted that showing concern for her spending time [*855] with other boys acts
to isolate her from other intimate relationships and telling her about the dream is a method of probing her resistance
to engaging in sexual behavior. The ultimate goal of such behavior is to establish a trusting relationship that lowers
the child's resistance to engaging in sexual activity. Dr. Paglini also testified that whether a victim discloses abuse
"is based upon the relationship to the perpetrator, the impact on the family and also the perceptions of the alleged
victim regarding the people they're being interviewed on." Dr. Paglini noted that grooming typically results in lower
rates of abuse disclosure.

DISCUSSION
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The issues raised in this appeal involve [**866] expert testimony on "grooming" [***6] behavior. 1 The term
"grooming" describes when an offender prepares a child for victimization by "getting close to [the] child, making
friends with the child, becoming perhaps a confidant of the child, [and] getting the child used to certain kinds of
touching, [and] play activities." State v. Stafford, 157 Ore. App. 445, 972 P.2d 47, 49 n.1 (Or. Ct. App. 1998)
(quoting trial expert testimony). It can also include gifts, praises, and rewards, id.; State v. Hansen, 304 Ore. 169,
743 P.2d 157, 160 (Or. 1987), superseded by statute on other grounds as stated in Powers v. Cheeley, 307 Ore.
585, 771 P.2d 622, 628-29 n.13 (Or. 1989), as well as exposure to sexual items and language, People v.
Ackerman, 257 Mich. App. 434, 669 N.W.2d 818, 825 (Mich. Ct. App. 2003). This conduct is undertaken to develop
an emotional bond between the victim and offender, Hansen, 743 P.2d at 160; Morris v. State, 361 S.W.3d 649,
651 (Tex. Crim. App. 2011), and may even lead the victim to feel responsible for his or her own abuse, Stafford
972 P.2d at 49 n.1. The offender engages in grooming activity to reduce the child's resistance to sexual activity and
reduce the possibility that the victim will report the abuse. Ackerman, 669 N.W.2d at 824-25.

Expert qualification

Perez contends that the State failed to present sufficient evidence of Dr. Paglini's qualifications to testify as an
expert. He therefore argues that the district court abused its discretion in allowing Dr. Paglini to testify as an expert
on grooming activity.

"The threshold test for the admissibility of testimony by a qualified expert is whether the expert's specialized
knowledge will assist [*856] the trier of fact to understand the evidence or determine a fact in issue." Townsend v.
State, 103 Nev. 113, 117, 734 P.2d 705, 708 (1987); see NRS 50.275 ("If scientific, technical or other specialized
knowledge will assist the trier of fact to understand the evidence or to determine a fact in issue, a witness qualified
as an expert by special knowledge, skill, experience, training or education may testify to matters within the scope of
such knowledge."”). Expert testimony is admissible if it meets the following three requirements, which we have
described as the "qualification,” [***8] "assistance," and "limited scope" requirements:

(1) [the expert] must be qualified in an area of "scientific, technical or other specialized knowledge" (the
qualification requirement); (2) his or her specialized knowledge must "assist the trier of fact to understand the
evidence or to determine a fact in issue" (the assistance requirement); and (3) his or her testimony must be
limited "to matters within the scope of [his or her specialized] knowledge" (the limited scope requirement).

Hallmark v. Eldridge, 124 Nev. 492, 498, 189 P.3d 646, 650 (2008) (second alteration in original) (quoting NRS
50.275); see also Higgs v. State, 126 Nev. 1, 18, 222 P.3d 648, 658 (2010). We review a district court's decision to
allow expert testimony for an abuse of discretion. Hallmark, 124 Nev. at 498, 189 P.3d at 650. As explained below,
we conclude that Dr. Paglini's testimony satisfied the three requirements identified in Hallmark.

Qualification requirement

Perez argues that there was nothing to indicate that Dr. Paglini had sufficient training or experience to assert an
opinion as to the effect of grooming behaviors on the young victim. Further, Perez complains that this was the first
time that Dr. [***9] Paglini had testified regarding grooming behaviors and he failed to establish that his findings
were subjected to peer review or that he had received specialized training in the area of sex offender grooming
behaviors. Amicus NACJ asserts that the record is insufficient to support a conclusion that Dr. Paglini was qualified
to testify to grooming techniques as he had not published any scholarly articles or testified regarding grooming
techniques in any proceeding prior to Perez's trial.

1We invited the participation [***7] of amici curiae Nevada Attorneys for Criminal Justice (NACJ) and Nevada District Attorneys
Association (NDAA) concerning the relevance and applicability of expert testimony about sex offender grooming.
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We have identified several nonexclusive factors that are useful in determining [**867] whether a witness "is
qualified in an area of scientific, technical, or other specialized knowledge" and therefore may testify as an expert.
Hallmark, 124 Nev. at 499, 189 P.3d at [*857] 650. Those factors include "(1) formal schooling and academic
degrees, (2) licensure, (3) employment experience, and (4) practical experience and specialized training." Id. at
499, 189 P.3d at 650-51 (footnotes omitted).

We conclude that Dr. Paglini's academic career and professional experience were sufficient to qualify him to testify
as an expert on grooming behaviors and the effects of such behaviors on victims of sexual abuse. Dr. Paglini was
[***10] formally educated in psychology. He held a bachelor's degree in psychology and a doctorate degree in
clinical psychology. For the ten years prior to trial, Dr. Paglini "worked with family courts [conducting] child custody
evaluations, dealing with the issues of domestic violence or sex abuse allegations." During the eight years prior to
trial, he conducted over 1,000 psychosexual evaluations on sex offenders. In conducting those evaluations, Dr.
Paglini considered "variables like sex offending history, substance abuse problems, previous criminal problems . . .
[and] the relationship of the offender and the victim." Thus, he spent the better part of his career studying the
relationships between victims and offenders. In looking at these relationships, Dr. Paglini studied whether grooming
by the offender occurred. Based on his formal schooling and academic degrees and his employment and practical
experience, Dr. Paglini possessed the knowledge or experience necessary to render an opinion on grooming
behaviors and the effects of such behaviors on victims of sexual abuse. See Morris, 361 S.W.3d at 666-67 ("A
person can, through his experience with child-sex-abuse cases gain superior knowledge [***11] regarding the
grooming phenomenon."); see also People v. Atherton, 406 Ill. App. 3d 598, 940 N.E.2d 775, 783, 790, 346 lll. Dec.
406 (lll. App. Ct. 3d 2010) (child welfare supervisor who had worked as a sexual abuse therapist for over six years
qualified to testify about child-sexual-abuse-accommodation syndrome); Ackerman, 669 N.W.2d at 824, 825
(psychotherapist with master's degree in social work and who works with sex offenders and victims qualified); State
v. Quigg, 72 Wn. App. 828, 866 P.2d 655, 661 (Wash. Ct. App. 1994) (expert with 13 years' experience in victims
services unit, degree in child abuse and neglect, and numerous hours in intensive training and specialized
workshops on child abuse, who had also conducted interviews with 3,000 victims qualified to testify about
grooming). Other jurisdictions have concluded that witnesses with less academic preparation, see Haycraft v. State,
760 N.E.2d 203, 210-11 (Ind. Ct. App. 2001) (detective with experience investigating sexual abuse cases and who
attended training on sexual abuse was qualified as a "skilled witness" to discuss grooming); People v. Petri, 279
Mich. App. 407, 760 N.W.2d 882, 888 (Mich. Ct. App. 2008) (detective with 15 years of law enforcement experience
and who received training in forensic [***12] interviews of children would have qualified to offer testimony about
grooming), or less experience than Dr. Paglini, see Atherton, [*858] 940 N.E.2d at 790, were sufficiently qualified
to offer expert testimony on grooming or the effect of abuse on child victims.

We next examine whether Dr. Paglini's grooming testimony satisfied the "assistance" requirement of NRS 50.275.

Assistance requirement

The "assistance" requirement asks whether the expert's "specialized knowledge will assist the trier of fact to
understand the evidence or to determine a fact in issue." NRS 50.275. The "assistance" requirement has two
components: whether the testimony is (1) relevant and (2) the product of reliable methodology. Hallmark, 124 Nev.
at 500, 189 P.3d at 651 ("An expert's testimony will assist the trier of fact only when it is relevant and the product of
reliable methodology.” (footnote omitted)). Although Perez only challenged Dr. Paglini's qualifications, at our
invitation, amici briefed the relevance of expert testimony about sex offender grooming.

Relevance

Evidence is relevant when it tends "to make the existence of any fact that is of consequence to the determination of
the action more or less probable." [***13] NRS 48.015. [**868] Generally, all relevant evidence is admissible. NRS
48.025. However, relevant evidence is not admissible if its probative value is substantially outweighed by the
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danger of unfair prejudice or misleading the jury, or if it amounts to needless presentation of cumulative evidence.
NRS 48.035.

Amicus NACJ contends that Dr. Paglini's testimony was not particularly probative because the issue for the jury to
decide was whether Perez committed the charged acts, not his intent during the purported grooming activity.
Further, NACJ argues, what probative value the testimony may have had was outweighed by the danger of unfair
prejudice as the testimony compared Perez's behavior to the known behavior of sex offenders and created a
distinct impression that Perez was a sex offender. 2 Amicus NDAA argues against a broad rule that would prohibit
expert testimony about sex offender grooming and instead urges a case-by-case approach.

[*859] We conclude that expert testimony on grooming behaviors and its effect on child victims of sexual abuse
may be relevant depending on the circumstances of the case. Dr. Paglini's testimony, under the circumstances in
this case, was relevant. The victim testified that Perez engaged in seemingly innocuous flirtatious behavior and
sexual discussions that finally escalated into more overt sexual contact, which is not unlike a dating relationship.
This trajectory of behavior seems to indicate even to the lay juror a definite design on engaging in sexual conduct
with the victim and may suggest that expert testimony would be unnecessary to explain his designs. See United
States v. Raymond, 700 F. Supp. 2d 142, 150-51 (D. Me. 2010) ("Expert' testimony about matters of common
sense is not helpful to a jury and carries the risk of unfair prejudice . . . ."). However, it was not immediately
apparent how Perez's behavior affected the [***15] victim. Notably, the victim appeared to acquiesce to the abuse
and later gave inconsistent reports about that abuse. The victim's conduct leading up to the abuse and her
inconsistent reports after the abuse could have been influenced by Perez's prior fawning, the fear of Maria's
reaction to the conduct, and later counseling. Therefore, Dr. Paglini's testimony that the goal of grooming is to
reduce the resistance to the abuse as well as the likelihood of disclosure was beneficial to the jury in evaluating the
evidence of abuse and assessing the victim's credibility. See United States v. Hitt, 473 F.3d 146, 158-59 (5th Cir.
2006) (finding no abuse of discretion by district court admission of expert grooming testimony to explain "return-to-
the-abuser behavior"); Jones v. United States, 990 A.2d 970, 978 (D.C. 2010) ("The testimony helped to explain not
only how a child molester could accomplish his crimes without violence, but also why a child victim would acquiesce
and be reluctant to turn against her abuser."); Howard v. State, 281 Ga. App. 797, 637 S.E.2d 448, 451 (Ga. Ct.
App. 2006) (admitting evidence of grooming, even if it incidentally places defendant's character in issue, to explain
victim's unwillingness [***16] to disclose abuse); Ackerman, 669 N.W.2d at 825-26 (recognizing that most jurors
lack knowledge of the conduct of sexual abusers and thus expert testimony regarding grooming behavior was
helpful); State v. Berosik, 2009 MT 260, 352 Mont. 16, 214 P.3d 776, 782-83 (Mont. 2009) (admitting expert
testimony about grooming as relevant to assessing victim credibility); see also Smith v. State, 100 Nev. 570, 572-
73, 688 P.2d 326, 327 (1984) (holding that expert testimony about family dynamics related to sexual abuse is
relevant to help the jury understand "superficially unusual behavior of the victim and her mother").

As to unfair prejudice, Dr. Paglini's testimony did not stray beyond the bounds set by this court and other
jurisdictions for expert [*860] testimony. Dr. Paglini generally addressed how grooming occurs and its purpose. He
then offered insight in the form of hypotheticals that were based on Perez's conduct and indicated that such
conduct was probably grooming behavior. See Shannon [**869] v. State, 105 Nev. 782, 787, 783 P.2d 942, 945
(1989) (providing that experts can testify to hypotheticals about victims of sexual abuse and individuals with
pedophilic disorder). He did not offer an opinion as to the victim's credibility [***17] or express a belief that she had
been abused. See Townsend, 103 Nev. at 118-19, 734 P.2d at 708-09. Dr. Paglini's testimony therefore meets the
first component of the "assistance" requirement.

2The NACJ also contends that the State should not have been able to introduce an expert opinion as to Perez's mens rea. We
disagree. See NRS 50.295 ("Testimony in the form of an opinion or inference otherwise admissible is not objectionable because
it embraces [***14] an ultimate issue to be decided by the trier of fact."); Townsend, 103 Nev. at 118, 734 P.2d at 708 (noting
that an expert may give an opinion on issues that embrace the ultimate issue to be decided by the trier of fact so long as it is
within scope of expertise).
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Reliability of methodology

This court has articulated five factors to use in evaluating the second component of the "assistance" requirement—
whether an expert's opinion is the product of reliable methodology. These factors include

whether the opinion is (1) within a recognized field of expertise; (2) testable and has been tested; (3) published
and subjected to peer review; (4) generally accepted in the scientific community (not always determinative);
and (5) based more on particularized facts rather than assumption, conjecture, or generalization.

Hallmark, 124 Nev. at 500-01, 189 P.3d at 651-52 (footnotes omitted). These "factors may be afforded varying
weights and may not apply equally in every case." Higgs v. State, 126 Nev. 1, 20, 222 P.3d 648, 660 (2010).

Considering the applicable factors, we conclude that Dr. Paglini's opinion was the product of reliable methodology.
In particular, Dr. Paglini practices in a recognized field of expertise, see Ackerman, 669 N.W.2d at 824, 825 (noting
that [***18] psychotherapist who works with sex offenders is "clearly qualified in a recognized discipline"); Morris
361 S.W.3d at 656 (recognizing study of behavior of sex offenders to be a legitimate field of expertise), and he
testified about a phenomenon that courts have recognized as generally accepted in the scientific community, see
Morris, 361 S.W.3d at 668 (concluding that grooming as a phenomenon exists); see also State v. Stafford, 157 Ore.
App. 445, 972 P.2d 47, 54 (Or. Ct. App. 1998) (noting that observations about grooming behavior not drawn from
testing or scientific methodology but derived from personal observations made in light of education, training, and
experience constituted admissible evidence based on specialized knowledge); Bryant v. State, 340 S.\W.3d 1, 9
(Tex. Crim. App. 2010) (same). Although he testified about the general nature of grooming, his testimony [*861]
indicated that he had based this on specific facts observed in his practice and applied it to the specific
circumstances of this case. However, the record does not indicate that Dr. Paglini's opinion had been subject to
peer review or was testable or had been tested. While Dr. Paglini's methodology did not meet two of the Hallmark
factors, [***19] those factors are not as weighty given the nature and subject matter of his opinion testimony. See
Higgs, 126 Nev. at 20, 222 P.3d at 660.

Finally, we must determine if Dr. Paglini's expert opinion was limited to the area of his expertise. Hallmark, 124 Nev.
at 498, 189 P.3d at 650.

Limited scope requirement

Perez argues that Dr. Paglini's testimony about neurological development was outside the scope of his proposed
testimony and that the State failed to show that he had received neurological training. We agree. Dr. Paglini's
testimony, for the most part, proceeded within the scope of his expertise. He testified about the phenomenon of
grooming and its effect on the victim. However, during a digression, Dr. Paglini testified regarding adolescent
neurological development. As Dr. Paglini had not demonstrated any specialized knowledge in neuroscience or
adolescent neurological development, this part of his testimony exceeded the scope of his specialized knowledge.
See Kelly v. State, 321 S.W.3d 583, 600-01 (Tex. Crim. App. 2010) (concluding that expert who lacked medical
training was not qualified to testify about grooming when her testimony was predicated on detailed medical
information). [***20] However, Perez did not object to this digression on the basis that it exceeded the scope of Dr.
Paglini's qualifications. Because Dr. Paglini's digression was brief, as compared to the whole of his testimony, we
conclude that it did not amount to plain error. See Gallego v. State, 117 Nev. 348, 365, 23 P.3d 227, 239 (2001)
(reviewing for plain error where party fails to object at trial), abrogated on other [**870] grounds by Nunnery v.
State, 127 Nev. 749, 776 n.12, 263 P.3d 235, 253 n.12 (2011).

Vouching

Perez also contends that Dr. Paglini's testimony impermissibly bolstered the victim's testimony and therefore the
district court abused its discretion in admitting it. We disagree.
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A witness may not vouch for the testimony of another or testify as to the truthfulness of another witness. Lickey v.
State, 108 Nev. 191, 196, 827 P.2d 824, 827 (1992). Although an expert may not [*862] comment on whether that
expert believes that the victim is telling the truth about the allegations of abuse, Townsend, 103 Nev. at 118-19, 734
P.2d at 709; see also Lickey, 108 Nev. at 196, 827 P.2d at 827 (noting that expert commentary on the veracity of
the victim's testimony invades the prerogative of the jury), Nevada [***21] law allows an expert to testify on the
issue of whether a victim's behavior is consistent with sexual abuse, if that testimony is relevant, see Townsend
103 Nev. at 118, 734 P.2d at 708; NRS 50.345 ("In any prosecution for sexual assault, expert testimony is not
inadmissible to show that the victim's behavior or mental or physical condition is consistent with the behavior or
condition of a victim of sexual assault.").

Dr. Paglini did not vouch for the victim's veracity. He offered a general opinion about the effect of grooming on a
child victim of sexual abuse. He did not offer a specific opinion as to whether he believed that the victim in this case
was telling the truth. "[T]he fact that such evidence is incidentally corroborative does not render it inadmissible,
since most expert testimony, in and of itself, tends to show that another witness either is or is not telling the truth."
Davenport v. State, 1991 OK CR 14, 806 P.2d 655, 659 (Okla. Crim. App. 1991); see Townsend, 103 Nev. at 118-
19, 734 P.2d at 709 (acknowledging that "expert testimony, by its very nature, often tends to confirm or refute the
truthfulness of another witness" but that relevant testimony by a qualified expert within that [***22] expert's field of
expertise is admissible "irrespective of the corroborative or refutative effect it may have on the testimony of a
complaining witness" so long as the expert does not "directly characterize a putative victim's testimony as being
truthful or false"); Bryant, 340 S.W.3d at 10 ("The information about grooming could have influenced the jury's
credibility determinations, but only in an indirect fashion."). Therefore, the district court did not abuse its discretion in
admitting the testimony.

Sufficiency of expert witness notice

Last, Perez contends that the State's notice of expert testimony was inadequate and therefore the district court
should have precluded the State from calling Dr. Paglini. We disagree.

The State filed its notice of withesses over one month before the start of trial. See NRS 174.234(2) (requiring State
to provide notice of expert witnesses at least 21 days prior to trial). To comply with NRS 174.234(2), the notice had
to include: "(a) A brief statement regarding the subject matter on which the expert witness is expected to testify and
the substance of the testimony; (b) A copy of the curriculum vitae of the expert witness; and (c) A copy [*863] of all
reports [***23] made by or at the direction of the expert witness." The State's notice in this case indicated that Dr.
Paglini would "testify as to grooming techniques used upon children” and included his curriculum vitae. Dr. Paglini's
curriculum vitae indicated that he had conducted sexual offender assessments on adult offenders and sexual
offense and violence risk assessments on juveniles. The State did not submit any reports produced by Dr. Paglini
because he did not prepare any reports related to the litigation. Perez's brief argument does not allege that the
State acted in bad faith or that his substantial rights were prejudiced because the notice did not include a report or
more detail about the substance of Dr. Paglini's testimony. See Mitchell v. State, 124 Nev. 807, 819, 192 P.3d 721,
729 (2008). Under the circumstances, we discern no abuse of discretion in allowing Dr. Paglini to testify. See id.
("This court reviews a district court's decision whether to allow an unendorsed witness to testify for abuse of
discretion.").

[**871] Having rejected Perez's challenges to the admission of Dr. Paglini's testimony, we affirm the judgment of
conviction. 3

/sl Parraguirre, J.

Parraguirre

3We deny Perez's maotion to strike NACJ's request for [***24] a remand for additional supplementation of the record as moot.
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We concur:

/sl Gibbons, J.
Gibbons

/sl Hardesty, J.
Hardesty

/s/ Saitta, J.
Saitta

Concur by: DOUGLAS (In Part)

Dissent by: DOUGLAS (In Part)

Dissent

DOUGLAS, J., with whom PICKERING, C.J., and CHERRY, J., agree, concurring in part and dissenting in part:

I concur with the majority's conclusion that the admissibility of expert testimony about grooming should be decided
on a case-by-case basis under NRS 50.275 and Hallmark v. Eldridge, 124 Nev. 492, 189 P.3d 646 (2008).
However, such testimony should be admitted in rare circumstances, and | disagree that this case warrants its
admission. The State did not introduce sufficient specific evidence that Dr. Paglini was qualified to discuss
grooming of child victims by sex offenders, and his testimony did not assist the jury in understanding the victim's
actions and unfairly prejudiced Perez. | also disagree with the majority's conclusion that the expert-witness notice
was sufficient.

Admission of expert testimony

Expert testimony is admissible if it meets three requirements, which we have described as the "qualification,"
"assistance," and "limited scope" requirements:

(1) [the expert] must [***25] be qualified in an area of "scientific, technical or other specialized knowledge" (the
qualification requirement); (2) his or her specialized knowledge must "assist the trier of fact to understand the
evidence or to determine [*864] a fact in issue" (the assistance requirement); and (3) his or her testimony
must be limited "to matters within the scope of [his or her specialized] knowledge" (the limited scope
requirement).

Hallmark, 124 Nev. at 498, 189 P.3d at 650 (second alteration in original) (quoting NRS 50.275); see also Higgs v.
State, 126 Nev. 1, 18, 222 P.3d 648, 658 (2010). As | explain below, the State failed to put forth sufficient evidence
to demonstrate that Dr. Paglini was qualified to offer expert testimony and the testimony that he provided failed to
assist the jury.

Expert qualifications

The majority concludes that Dr. Paglini's academic career and professional experience were sufficient to qualify him
to offer the testimony on the grooming phenomenon. It notes that Dr. Paglini is a clinical psychologist who had
conducted child custody evaluations, pretrial competency evaluations, death penalty evaluations, and psychosexual
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evaluations. However, Dr. Paglini did not identify [***26] how many of his prior evaluations involved child victims of
sexual abuse or grooming, and he had not written any treatises or articles on the phenomenon.

Dr. Paglini's principal qualification, according to his testimony, was his work preparing "risk assessments" for use in
sentencing convicted sex offenders. "[l]t's my job as a psychologist... to educate the judge on the history of the
defendant, what their violent history and sex offender history is" so the court can "understand what the risk of
reoffending is towards a community" in sentencing. Continuing, Dr. Paglini testified, "You're looking at certain
variables like sex offending history .... Was there grooming involved, and what was the grooming?" Notably absent
from Dr. Paglini's testimony about his qualifications was any reference to work with victims of grooming. Rather, the
focus was—and remained—on what sex offenders do that can constitute grooming.

Grooming testimony is permissible in certain child-sex-abuse cases, normally to explain the impact the grooming
had on the victim's behavior in terms of delayed reporting and the like. See NRS 50.345 ("expert testimony is not
inadmissible" in sexual assault cases when offered [***27] to show "the behavior or condition of a victim of sexual
assault"). But here, the record does not show Dr. Paglini's qualification to address the impact on the victim of
grooming activity. He thus did not demonstrate with sufficient specificity that his formal schooling,
employment [**872] experience, or practical experience qualified him to testify about grooming and its impact on
the victim in this case. See Hallmark, 124 Nev. at 499, 189 P.3d at 650-51; see also NRS 50.275; Jones v. United
States, 990 A.2d 970, 975, 978-80 (D.C. 2010) (former FBI agent who [*865] studied 400 to 500 cases of sexual
abuse involving teenage victims as well as published writing in manuals on sexual abuse and the behavior of child
molesters qualified); Morris v. State, 361 S.W.3d 649, 668 (Tex. Crim. App. 2011) (recognizing that law
enforcement officer "with a significant amount of experience with child sex abuse cases may be qualified" to discuss
grooming).

Although this court has not specified the requirements for admitting expert testimony about grooming, | would have
preferred a more thorough record for reviewing the district court's exercise of discretion, including the link between
his expertise and the subject [***28] matter of the testimony being offered to assist the jury in this case.

Assistance

The record further fails to demonstrate that Dr. Paglini's testimony was sufficiently relevant to have assisted the
jury. See NRS 50.275 (requiring that expert testimony assist the jury to "understand the evidence or to determine a
fact in issue"); Hallmark, 124 Nev. at 500, 189 P.3d at 651 (requiring that expert testimony be "relevant and the
product of reliable methodology" (footnote omitted)). The majority notes that Perez's behavior and conduct with the
victim began as mildly flirtatious and escalated to the point of being overtly sexual. | agree with the majority that
Perez's actions needed no expert explanation in and of themselves as his designs for engaging in sexual conduct
with the victim were evident from the escalating nature of his actions. However, | part from the majority's conclusion
that expert testimony was necessary to explain the effect of Perez's actions on the victim.

The testimony was not of assistance because the victim could, and in fact did, explain how Perez's conduct allayed
her resistance to his abuse. The victim, who was 14 years old at the time of trial, testified about events [***29] that
occurred only the year before, described how the grooming activity made her feel, and acknowledged that she
developed feelings for Perez. Further, she did not resist Perez's physical advances because of these feelings. In
addition, she explained her hesitance to fully and accurately disclose the nature of Perez's abuse. Remarkably, her
resistance to disclosing the abuse turned on fear of her aunt's reaction, not the effects of Perez's grooming.
Because the victim explained during her testimony that Perez's conduct ingratiated himself to her and, to some
extent, beguiled her, see Morris, 361 S.W.3d at 652, 667 (describing grooming behavior as "really no different from
behavior that occurs in high school dating"), the expert testimony was unnecessary, see United States v. Raymond,
700 F. Supp. 2d 142, 152 (D. Me. 2010) (noting that expert testimony on motivation of child victim is not required
when victim can testify about her motivations); State v. Braham, 67 Wn. App. 930, 841 P.2d 785, 790 (Wash. Ct.
App. 1992) [*866] ("Surely, expert opinion is not necessary to explain that an adult in a 'close relationship' with a
child will have greater opportunity to engage in the alleged sexual misconduct.”). While [***30] this court tolerates
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expert testimony that incidentally bolsters another witness's testimony, see Townsend v. State, 103 Nev. 113, 118-
19, 734 P.2d 705, 709 (1987) (recognizing that expert testimony may have a corroborative effect on the
complaining witness's testimony), the testimony here primarily served to augment the victim's testimony.

As the expert testimony was not probative with regard to the victim's actions, it became unfairly prejudicial in how it
characterized Perez's behavior. Unnecessary expert testimony carries the risk of unduly influencing the jury:

Expert testimony on a subject that is well within the bounds of a jury's ordinary experience generally has little
probative value. On the other hand, the risk of unfair prejudice is real. By appearing to put the expert's stamp of
approval on the government's theory, such testimony might unduly influence the jury's own assessment of the
inference that is being urged.

[**873] United States v. Montas, 41 F.3d 775, 784 (1st Cir. 1994); see also Raymond, 700 F. Supp. 2d at 150
(noting that expert witness testimony about matters in the jury's common sense "invites a toxic mixture of purported
expertise and common sense"). Although expert [***31] insight into the effect of grooming behavior, i.e., the
victim's emotional dependence on the abuser, may have appeared relevant to understanding the victim's reluctance
to come forward, testimony about the defendant's prior bad acts, which may have fostered that emotional
dependence, did not explain the victim's behavior and carried a significant risk of unfair prejudice to the defendant
by characterizing his prior actions as similar to those of other sex offenders. See State v. Hansen, 304 Ore. 169,
743 P.2d 157, 160-61 (Or. 1987), superseded on other grounds by Or. Evidence Code R. 103, as stated in Powers
v. Cheeley, 307 Ore. 585, 771 P.2d 622, 628 n.13 (Or. 1989). Thus, where expert testimony addresses a
defendant's prior bad acts, "[c]are must be taken in order that prior acts evidence is not bundled into an official-
sounding theory and coupled with expert testimony in order to increase its apparent value in demonstrating a 'plan’
or malevolent intent by the defendant." State v. Coleman, 152 Idaho 872, 276 P.3d 744, 750 (Idaho Ct. App. 2012).

Apart from his testimony about the impulsivity of adolescents due to lack of cortical function in the frontal lobes of
the brain—testimony the majority correctly concludes Dr. Paglini [***32] was not qualified to give—Dr. Paglini said
very little about grooming's impact on victim behavior that, left unexplained, would confuse the jury. Rather, Dr.
Paglini was asked to define grooming and then to answer a series of purported hypotheticals, such as, "You have a
situation of a 13-year-old niece who had known her 33-year-old [*867] uncle her whole life and had seen him on a
regular basis, would the following conduct over about a three and four month period potentially constitute grooming
activity? First touching the niece's foot under the table at family parties or winking at the niece." There follows a
series of hypothetical questions, each one identifying something the defendant did in relation to the victim, such as
calling her, objecting to her having boyfriends, and concluding it might be grooming. Such testimony

exceeded permissible bounds when the prosecutor tailored the hypothetical questions to include facts
concerning the abuse that occurred in this particular case. [It] went beyond explaining victim behavior that
might be beyond the ken of a jury, and had the prejudicial effect of implying that the expert found the testimony
of this particular claimant to be credible.

People v. Williams, 20 N.Y.3d 579, 987 N.E.2d 260, 263, 964 N.Y.S.2d 483 (N.Y. 2013); [***33] see State v.
McCarthy, 251 Ore. App. 231, 283 P.3d 391, 394-95 (Or. App. 2012).

Here, Dr. Paglini focused on Perez's uncharged bad (and, in some instances, perhaps innocent) acts and
characterized them as motivated purely by his intent to sexually abuse his niece. The testimony carried a significant
risk that the jury would "make the quick and unjustified jump from his expert testimony about behavioral patterns to
guilt in a particular case that shows similar patterns." Raymond, 700 F. Supp. 2d at 150; see also Hansen, 743 P.2d
at 161 (noting that where probative value is lacking, "the danger of unfair prejudice to defendant from the
unwarranted inference that, because defendant engaged in acts that sexual child abusers engage in, she, too, is a
sexual child abuser is simply too great"). Thus, even if the testimony had some limited probative value, NRS
48.015, that value was substantially outweighed by the danger of unfair prejudice, NRS 48.035(1).

Considering that the State failed to elicit sufficient information regarding Dr. Paglini's qualifications and the victim
was able to articulate how Perez's prior conduct affected her, | would conclude that the district court abused its


https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3RXR-3380-003D-C51F-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3RXR-3380-003D-C51F-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-0GW0-003B-P3HR-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:7Y5K-W160-YB0N-B01R-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3S3J-X0K0-003F-Y3V4-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3S3J-X0K0-003F-Y3V4-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3S3J-WY30-003F-Y21N-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3S3J-WY30-003F-Y21N-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:555K-51Y1-F04G-000K-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:5825-G371-F04J-613V-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:564N-0NP1-F04J-J0BN-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:564N-0NP1-F04J-J0BN-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:7Y5K-W160-YB0N-B01R-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3S3J-X0K0-003F-Y3V4-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3S3J-X0K0-003F-Y3V4-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5B62-N1R1-6X0H-00BF-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5B62-N1R1-6X0H-00BF-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5B62-N1R1-6X0H-00BK-00000-00&context=1530671

Page 11 of 12
129 Nev. 850, *867; 313 P.3d 862, **873; 2013 Nev. LEXIS 110, ***33

discretion in admitting [***34] this testimony. | reiterate that | am not opposed to the use of expert testimony on
grooming in all cases. It certainly becomes more relevant where the grooming activity in question is not clearly
apparent or the child witness is of such an age that he or she could not plainly express how that activity affected
him or her. Nevertheless, in that situation, the State must make a sufficient showing that the expert has sufficient
academic or professional [**874] experience specifically related to grooming of child sexual assault victims.

Expert-witness notice

| further disagree with the majority's conclusion that the expert-witness notice was adequate to inform the defendant
of the extent [*868] of testimony that the State sought to elicit. NRS 174.234(2) requires pretrial disclosure of
experts in cases involving gross misdemeanor or felony charges. The disclosure must, at minimum, give "[a] brief
statement regarding the subject matter on which the expert witness is expected to testify and the substance of the
testimony." NRS 174.234(2)(a) (emphasis added). The State's expert-witness disclosure designated Dr. Paglini and
stated he would "testify as to grooming techniques used upon children," nothing more. [***35] This notice was far
too brief, and while it identified the subject matter of the testimony in the broadest of terms, it did not sufficiently
address the substance of that testimony. As noted above, most of Dr. Paglini's direct testimony involved his opinion
of hypothetical scenarios posed by the prosecutor that mirrored the specific facts of this case. The notice did not
inform Perez that the State sought Dr. Paglini's opinion on these matters. Further, the notice did not inform the
defense that Dr. Paglini had reviewed materials specific to this case, including the victim's statements, reports, and
transcripts of other hearings. Therefore, Dr. Paglini's testimony about the specific conduct at issue in this case
ambushed Perez with expert testimony he was not warned to be prepared to defend against.

Harmless error

| further conclude that the error in admitting Dr. Paglini's testimony was not harmless. See Fields v. State, 125 Nev.
776, 784, 220 P.3d 724, 729 (2009) (reviewing erroneous admission of evidence for harmless error). In considering
whether the erroneous admission of evidence had a "'substantial and injurious effect or influence in determining the
jury's verdict," Tavares v. State, 117 Nev. 725, 732, 30 P.3d 1128, 1132 (2001) [***36] (quoting Kotteakos v.
United States, 328 U.S. 750, 776, 66 S. Ct. 1239, 90 L. Ed. 1557 (1946)), this court considers "whether the issue of
innocence or guilt is close, the quantity and character of the error, and the gravity of the crime charged." Big Pond
v. State, 101 Nev. 1, 3, 692 P.2d 1288, 1289 (1985).

This case is impacted by all three factors. First, the question of guilt or innocence is close. The testimony supporting
the charges was inconsistent. The victim's testimony was inconsistent with her initial reports to hotel security and
the police. Perez's wife, whose initial reports to hotel security and the police supported the allegations of abuse,
testified consistently with Perez's admission that he kissed the victim. No physical evidence supported the
allegations. Second, the character of the error was particularly damaging in this case. Expert testimony which
rationalized the inconsistencies in the victim's testimony had a significant impact on the jury's determination of guilt.
The problem was exacerbated by the [*869] emphasis Dr. Paglini and the State placed on Dr. Paglini's work
conducting "risk assessments" on known sex offenders. Proceeding act by act through hypothetical questions
concerning the flirtations [***37] that preceded the Las Vegas assault portrayed Perez as a sex offender, on a par
with the 1,000 other convicted sex offenders of risk to the community Dr. Paglini had evaluated. But Perez was not
on trial for grooming over a three to four month period in California. The charges he faced involved a single incident
in a Las Vegas hotel room that occurred in the space of time it took Perez's wife, the victim's aunt, to take a shower
in the room's adjacent bathroom. Lastly, Perez was charged with serious sexual offenses against a minor, for which
he has been sentenced to multiple life sentences, with the possibility of parole after 35 years. See NRS
200.366(3)(c); NRS 201.230(2).

Accordingly, | would reverse the judgment of conviction and remand for a new trial.

/s/ Douglas, J.
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Douglas

| concur:

/sl Pickering, C.J.

Pickering
/sl Cherry, J.

Cherry
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Opinion

[*156] [**846] By the Court, HARDESTY, J.:

In this opinion, we focus on two issues. First, we consider authentication and other evidentiary challenges to the
admissibility of text messages. In particular, we conclude that text messages are [*157] subject to the same
authentication requirements [***2] under NRS 52.015(1) as other documents, including proof of authorship. Here,
we conclude that the district court abused its discretion in admitting 10 of the 12 text messages that the State
claimed were sent by the appellant, a codefendant, or both using the victim's cell phone because the State failed to
present sufficient evidence corroborating the appellant's identity as the person who sent the 10 text messages.
However, we conclude that the error was harmless.

Second, we examine whether testimony that a defendant could not be excluded as the source of a discovered DNA
sample is admissible in the absence of supporting statistical data reflecting the percentage of the population that
could be excluded as the source of the discovered DNA sample. We hold that, so long as it is relevant, DNA
nonexclusion evidence is admissible because any danger of unfair prejudice or of misleading the jury is
substantially outweighed by the defendant's ability to cross-examine or offer expert witness evidence as to

Robert DelLong
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probative value. Here, we conclude that the district court did not abuse its discretion by admitting the relevant DNA
nonexclusion evidence. Accordingly, we affirm the district court's judgment [***3] of conviction.

FACTS AND PROCEDURAL HISTORY

On the night of May 12, 2008, a woman was attacked in her apartment by two men. One of the men warned the
victim that they would "blow [her] head off" if she moved. The men then blindfolded the victim, and she heard them
pulling the shoelaces out of her shoes. The men used the shoelaces to bind her arms and legs while she was lying
on the floor on her stomach. The men questioned her about where she kept her money, and when the victim
claimed not to have any, they again threatened to blow her head off.

While one of the men held her down, the victim could hear the other man rummaging through her kitchen. The
victim then felt what she thought was one of the men poking her in the ribcage with a knife, and she also thought
there was an object on the floor that felt like a gun. The victim finally confessed to the men that she kept her debit
card in her car, and said she would give them the personal identification number (PIN).

The men carried the victim from the living room to the bedroom and threw her onto the bed. As one of the men
began to sexually assault her, the second man obtained the debit card from the victim's car. The man who was
assaulting [***4] the victim kept threatening to kill her if she resisted too much. After the sexual assault, the men
threw the victim in the closet in her bedroom and threatened to come back and kill her if she gave them the
incorrect PIN. Later, the victim escaped to a neighbor's apartment [**847] where she called the police. She was
later taken to a hospital.

[*158] The victim's boyfriend came to the hospital and showed some text messages he had received earlier that
night to the detective who accompanied the victim to the hospital. The victim's boyfriend had been texting with the
victim earlier in the evening, and when she stopped responding he assumed she had fallen asleep. In the early
morning hours of May 13, 2008, the victim's boyfriend started receiving the following text messages from the
victim's phone:

« "Willy boy, you better [%00]."1 (1:29 a.m.).

* "Willy, do you love me." (1:30 a.m.).

* "You better go check on your b— - - - -." (1:38 a.m.).
* "Not playing, not going to answer the phone. You better go check on that . . . b— - - - -, she is, you know."
(2:42 a.m.).

* "You dumb ass idiot, you're not talking to her. You better go to her house now. | have to keep my promise and

I'm not going back over there. | [***5] think you should." (1:47 a.m.).

«"You're an a— - - - -. Come over . . . there or your girl is going to suffocate, idiot." (1:50 a.m.).

* "Yeah, you better go over there now. She is in the closet tied up." (1:53 a.m.).

« "l hope you is going over there." (2:00 a.m.).

* "We just f— - - - - your b— - - - -." (2:02 a.m.).

« "I'm not going to tell me or you no more. She even told me she got herps.” (2:05 a.m.).

* "How is your girl? Is she okay?" (3:08 a.m.).

* "You're lucky | didn't kill that b— - - - - and | told you." (4:21 a.m.).
The victim's phone was recovered from the codefendant's cousin, who testified at trial that the codefendant asked
him to take the phone when he and Rodriguez were arrested. The phone contained photos of Rodriguez, the
codefendant, and the codefendant's girlfriend.

Other evidence linked Rodriguez and the codefendant to ATM withdrawals from the victim's bank account. The
victim's debit card was used at an ATM on Las Vegas Boulevard at 12:43 a.m. on May 13, about five minutes
before the victim called the police. The ATM was close in proximity [***6] to the victim's apartment. Less than ten

1The victim's boyfriend described it as saying "Willy boy, you better percentage zero, zero," but he did not know what that
meant.
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minutes later, the card was used to withdraw about $500 in multiple transactions at another ATM. The card was
also used at a third ATM. After viewing surveillance videos from the ATMs, a detective with the Las Vegas
Metropolitan Police Department [*159] (LVMPD) identified Rodriguez and codefendant Timothy Sanders as the
men in the videos using the victim's debit card.

Rodriguez was further linked to the ATM transactions through DNA evidence. LVMPD forensic scientist Julie
Marschner testified regarding various DNA samples obtained from items seized during the investigation. Among
those items was a pair of sneakers identical to sneakers that Rodriguez was depicted wearing in the ATM
surveillance videos. Marschner testified that she compared the DNA sample taken from the sneakers with DNA
samples obtained from Rodriguez, the victim, Sanders, Sanders's cousin, and the victim's boyfriend. Marschner
could not exclude Rodriguez as a contributor to the DNA sample taken from the sneakers. On cross-examination,
defense counsel questioned Marschner about the DNA results related to the sneakers. When defense counsel
asked Marschner if she was able to exclude any [***7] percentage of the population as the source of the DNA
sample she tested, Marschner admitted that she did not calculate that statistical information for the sneakers.
Defense counsel then objected to Marschner's testimony on the basis that it was "meaningless." The district court
overruled the objection, finding that the evidence "goes to the weight of the admissibility. Also, . . . counsel indicated
the records were timely turned over to defense counsel. Defense [**848] could have hired their own expert or
ask[ed] that additional tests be run."

After a seven-day jury trial, Rodriguez was found guilty of multiple counts. Rodriguez now appeals his conviction.

DISCUSSION

On appeal, Rodriguez argues that the district court erred in overruling his objection to the admission of 12 text
messages because the State failed to authenticate the messages and the messages constituted inadmissible
hearsay. He further argues that the district court erred in overruling his objection to the admission of DNA
nonexclusion evidence because the evidence was irrelevant without supporting statistical data. Relying on NRS
48.035(1), Rodriguez argues that the probative value of the DNA evidence "was greatly outweighed [***8] by the
danger of unfair prejudice and misleading the jury." He contends that Marschner's testimony on direct examination
implied that Rodriguez was a contributor when, in reality, anyone could have been a contributor. We examine each
issue in turn.

Admissibility of a proffered text message?

Text messages offer new analytical challenges when courts consider their admissibility. However, those challenges
do not require [*160] a deviation from basic evidentiary rules applied when determining authentication and
hearsay. We take this opportunity to address several of those rules as they apply to text messages.

Rodriguez argues that the district court erred in admitting the 12 text messages because the State failed to
authenticate the messages and they therefore are not relevant, and the messages are hearsay. We review the
district court's decision on each challenge for an abuse of discretion. Ramet v. State, 125 Nev. 195, 198, 209 P.3d

268, 269 (2009).3

2The term "text message" as used in this opinion refers to any short written message sent over a cellular network from one cell
phone to another.

3The State also argues that this court should deem the issue waived because Rodriguez did not object to [***9] the State's
extensive discussion of the text messages during its opening argument. We conclude that this argument is without merit
because Rodriguez did timely object when the text messages were being introduced as evidence. Cf. Carter v. State, 121 Nev.
759, 769, 121 P.3d 592, 599 (2005) (indicating that an objection to the admission of evidence is timely if made when the
evidence is introduced for admission); Layton v. State, 87 Nev. 598, 600, 491 P.2d 45, 47 (1971). Furthermore, "[0]pening
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Authentication and identification

Rodriguez first complains that the State did not sufficiently authenticate the text messages. In particular, he argues
that the State did not establish that he sent the messages and therefore they were not admissible against him.

Only relevant evidence is admissible. NRS 48.025(2). NRS 48.015 defines "relevant evidence" as "evidence having
any tendency to make the existence of any fact that is of consequence to the determination of the action more or
less probable than it would be without [***10] the evidence." "Authentication ‘represent[s] a special aspect of
relevancy,' . . . in that evidence cannot have a tendency to make the existence of a disputed fact more or less likely
if the evidence is not that which its proponent claims." U.S. v. Branch, 970 F.2d 1368, 1370 (4th Cir. 1992)
(alteration in original) (citation omitted) (quoting Fed. R. Evid. 901(a) advisory committee's note). "The requirement
of authentication or identification as a condition precedent to admissibility is satisfied by evidence or other showing
sufficient to support a finding that the matter in question is what its proponent claims.” NRS 52.015(1).# Because
[*161] the authentication inquiry is whether "the matter in question is what its proponent claims," the proponent of
the evidence "can control what will be required to satisfy the authentication requirement" by [**849] "deciding what
he offers it to prove." 31 Charles Alan Wright & Victor James Gold, Federal Practice and Procedure § 7104, at 31
(1st ed. 2000) (internal quotation marks omitted). The question then is what is necessary to authenticate a text
message.

Although this presents a question of first impression for this court, other courts have addressed the authentication of
text messages, and we turn to their decisions for guidance. For example, the Superior Court of Pennsylvania
considered the authentication of text messages where a detective testified to how he transcribed the text messages
and that the transcription was an accurate reproduction of the text messages on the defendant's phone, but the
prosecution conceded that the defendant did not author all of the text messages on her phone. Commonwealth v.
Koch, 39 A.3d 996, 1005, 2011 PA Super 201, 2011 WL 4336634, at *6 (Pa. Super. Ct. 2011). The court observed
that, as with nonelectronic documents generally, the identity of the sender is critical to authenticating text
messages, see 2011 PA Super 201, id. WL at *5-6, and that "the difficulty that frequently arises in . . . text message
cases is establishing authorship," 2011 PA Super 201, id. WL at *6. The court reasoned that a person cannot
[***12] be identified as the author of a text message based solely on evidence that the message was sent from a
cellular phone bearing the telephone number assigned to that person because "cellular telephones are not always
exclusively used by the person to whom the phone number is assigned.” 2011 PA Super 201, Id. WL at *6. Thus,
some additional evidence, "which tends to corroborate the identity of the sender, is required.” 2011 PA Super 201,
Id. WL at *6. Circumstantial evidence corroborating the sender's identity may include the context or content of the
messages themselves, 2011 PA Super 201, id. WL at *5-6, such as where the messages "contain[] factual
information or references unique to the parties involved," 2011 PA Super 201, id. WL at *5. Other jurisdictions
similarly have focused on the sender's identity and looked to the context and content of the text messages for
sufficient circumstantial evidence identifying the sender. See, e.q., Dickens v. State, 175 Md. App. 231, 927 A.2d
32, 36-37 (Md. Ct. Spec. App. 2007) (identifying details in text messages that could have been known by only a
small number of persons, including defendant, defendant's conduct after the messages were sent, and nickname
used in one message as circumstantial evidence sufficient to link defendant to the messages); [***13] State v.
Taylor, 178 N.C. App. 395, 632 S.E.2d 218, 230-31 (N.C. Ct. App. 2006) (pointing to information in the message
and that sender identified himself twice using the victim's first name as sufficient circumstantial evidence that the
victim sent the messages).

statements of counsel . . . are not evidence of any character or of anything, and cannot be so considered by the jury." State v.
Olivieri, 49 Nev. 75, 77-78, 236 P. 1100, 1101 (1925).

4Federal Rule of Evidence 901(a) is similarly worded to Nevada's authentication rule, NRS 52.015(1), [***11] and this court
often views "federal decisions involving the Federal Rules of Civil Procedure [as] persuasive authority when this court examines
its rules." Nelson v. Heer, 121 Nev. 832, 834, 122 P.3d 1252, 1253 (2005).
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[*162] As the reasoning of these jurisdictions illustrates, establishing the identity of the author of a text message
through the use of corroborating evidence is critical to satisfying the authentication requirement for admissibility. We
thus conclude that, when there has been an objection to admissibility of a text message, see NRS 47.040(1)(a), the
proponent of the evidence must explain the purpose for which the text message is being offered and provide
sufficient direct or circumstantial corroborating evidence of authorship in order to authenticate the text message as
a condition precedent to its admission, see NRS 52.015(1); see also NRS 47.060; NRS 47.070.5

Here, the State offered the text messages to prove that Rodriguez was one of the men who assaulted the victim. As
such, the messages were only relevant to the extent that the State could authenticate them as being authored by
Rodriguez. The State established that the victim's cell phone was stolen during the attack. The victim's boyfriend
testified that he received the 12 text messages on his cell phone from the telephone [**850] number assigned to
the victim's cell phone, and the State showed that the victim's boyfriend began receiving those messages
[***15] shortly after the assault. The State also presented evidence indicating that Rodriguez and Sanders were in
possession of the victim's cell phone prior to their arrests. When the victim's phone was recovered by the police, it
contained the 12 text messages, as well as photographs of Rodriguez that were taken after the phone was stolen.
Although the State provided sufficient evidence that the text messages offered into evidence were sent from the
victim's cell phone to her boyfriend's cell phone during a time when Rodriguez and Sanders had access to the
victim's cell phone, the State only provided sufficient evidence to show that Rodriguez participated in authoring 2 of
the 12 proffered text messages—the text message sent at 1:29 a.m. stating, "Willy boy, you better [%00]" and the
text message sent at 1:30 a.m. stating, "Willy, do you love me." Those two text [*163] messages were sent while
Rodriguez and Sanders were on a bus together following the assault. The bus's surveillance video demonstrates
that, with Rodriguez seated next to him and watching, Sanders held and operated the victim's cell phone. While it
does not appear that Rodriguez typed the two text messages, he had firsthand knowledge [***16] of the messages
and appeared to be participating in composing the messages. Based on this, we conclude that the State provided
sufficient direct and circumstantial evidence that tends to corroborate that the two text messages sent at 1:29 a.m.
and at 1:30 a.m. were what the State claimed them to be—messages sent or endorsed by Rodriguez that connect
him to the assault. However, the record is devoid of any evidence that Rodriguez authored or participated in
authoring the ten text messages that were sent after he and Sanders exited the bus around 1:36 a.m. In fact, the
evidence suggests that it was Sanders, not Rodriguez, who had possession of the cell phone before they were
arrested. Because those ten text messages were not sufficiently authenticated, we conclude that the district court
abused its discretion in admitting them.

Notwithstanding the district court's improper admission of the ten remaining text messages against Rodriguez, we
conclude that the error was harmless. See Tavares v. State, 117 Nev. 725, 732, 30 P.3d 1128, 1132 (2001) ("The
test . . . is whether the error 'had substantial and injurious effect or influence in determining the jury's verdict."
(quoting Kotteakos v. United States, 328 U.S. 750, 776, 66 S. Ct. 1239, 90 L. Ed. 1557 (1946))). [***17] There was
other overwhelming evidence to support the jury's verdict: the victim's testimony that the men who assaulted and
robbed her took her debit card and her cell phone; the ATM surveillance videos depicting Rodriguez and Sanders
using the victim's debit card at three separate locations, all in close proximity to the victim's apartment shortly after
she was attacked; the bus surveillance video showing Rodriguez and Sanders using the stolen cell phone; and
pictures of Rodriguez on the victim's phone taken after it was stolen from her apartment.

Hearsay

5We note that once a text message is admitted into evidence, the opponent may rebut its authentication, and it is for the jury to
decide whether the proponent sufficiently proved his or her claims regarding the text message. See NRS 52.015(3) ("Every
authentication or identification is rebuttable [***14] by evidence or other showing sufficient to support a contrary finding."); U.S.
v. Branch, 970 F.2d 1368, 1370-71 (4th Cir. 1992) ("Before admitting evidence for consideration by the jury, the district court
must determine whether its proponent has offered a satisfactory foundation from which the jury could reasonably find that the
evidence is authentic. . . . Although the district court is charged with making this preliminary determination, because
authentication is essentially a question of conditional relevancy, the jury ultimately resolves whether evidence admitted for its
consideration is that which the proponent claims." (citations omitted)).
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We next address Rodriguez's hearsay objection to the text messages. As a general rule, hearsay is inadmissible.
NRS 51.065. Nevada generally defines "[h]earsay" in NRS 51.035 as "a statement offered in evidence to prove the
truth of the matter asserted." NRS 51.035 also excludes certain statements from that definition, such as a statement
offered against a party "of which [that] party has manifested adoption or belief in its truth,” NRS 51.035(3)(b).
[*164] We conclude that the two text messages that were authenticated are not hearsay pursuant to NRS

51.035(3)(b).

Admissibility of DNA nonexclusion evidence

Relying on NRS 48.015 and NRS 48.035(1), Rodriguez argues that the district court committed error by admitting
testimony that he could not be excluded as the source of the DNA obtained from the sneakers absent testimony
explaining the statistical relevance of the nonexclusion result, such as the percentage of the population that
[**851] could be excluded. According to Rodriguez, the DNA nonexclusion evidence is either irrelevant or had
limited probative value but a significant risk of unfair prejudice or misleading the jury without the additional statistical
analysis to provide context. We disagree.

DNA nonexclusion results are derived from a comparison of a discovered DNA sample and a known DNA sample.
See Sholler v. Com., 969 S.W.2d 706, 709, 45 7 Ky. L. Summary 20 (Ky. 1998). The results of DNA analysis may
demonstrate that the source of the known sample, while not conclusively determined to be the source of the
discovered DNA sample, cannot be eliminated as the source of that sample. 1d.

As noted above, this court [***19] "review[s] a district court's decision to admit or exclude evidence for an abuse of
discretion." Mclellan v. State, 124 Nev. 263, 267, 182 P.3d 106, 109 (2008). In resolving whether nonexclusion DNA
results are admissible in the absence of supporting statistical data reflecting the percentage of the population that
could be excluded, we examine as instructive authority the approach other jurisdictions have taken on this issue.

For example, in State v. Harding, the defendant challenged the trial court's decision to admit testimony regarding
DNA evidence. 323 S.W.3d 810, 816 (Mo. Ct. App. 2010). The defendant argued that the DNA evidence, which
indicated that he was a possible source of the tested DNA samples, was irrelevant and thus inadmissible because
the DNA analyst failed to support her conclusion by conducting certain calculations "for the random match
probabilities" on some of the DNA samples. Id. at 816-17. The DNA analyst simply testified that the defendant
"could not be eliminated as the source of the DNA found." |d. at 817. The court concluded that "DNA evidence,
even without a showing of statistical significance, is admissible,” and that it is the fact-finder's duty to weigh
[***20] [*165] this evidence together with all other evidence presented when determining guilt. Id. The court went
on to note the fallacy of the defendant's argument—if the DNA evidence eliminated the defendant as the source,
"such evidence would certainly be relevant and admissible even without statistics regarding the percentage of the
population.” Id. at 817 n.8.

Similarly, in Sholler, 969 S.W.2d at 709, the appellant challenged the admission of DNA evidence because it was
unsupported by statistical analysis. The witness testified that her testing of the DNA samples "matched" DNA
samples taken from the appellant; however, a match simply meant that the witness could not exclude the appellant
as a possible source, not that he was the source, of the tested DNA samples. Id. The court held that the DNA
evidence was admissible because it was "both relevant and assisted the jury in determining whether [a]ppellant
could have been the perpetrator of the[ ] crimes." Id. at 710. Furthermore, the court reasoned that questions as to
the accuracy of the DNA test results are matters of weight for the jury. Id. It noted that "[i]f [a]ppellant desired
additional evidence of statistical probabilities based on [the [***21] DNA] test results, he could have hired his own
population geneticist to analyze the results and testify to those probabilities.” 1d.

61n a conclusory sentence, Rodriguez suggests that the admission of the text [***18] messages raises a confrontation issue.
We disagree. The text messages were neither hearsay nor testimonial. See Crawford v. Washington, 541 U.S. 36, 53-54, 124 S.
Ct. 1354, 158 L. Ed. 2d 177 (2004).
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Finally, in People v. Schouenborg, 42 A.D.3d 473, 840 N.Y.S.2d 807, 808 (App. Div. 2007), the court held that
statistical analysis was not required in order to admit DNA evidence because the DNA expert testified that she
could not exclude the defendant as a contributor to the DNA sample she tested, not that the defendant matched the
tested DNA sample.

In keeping with the holdings from these other jurisdictions, we conclude that DNA nonexclusion evidence is
admissible in the absence of supporting statistical data reflecting the percentage of the population that could be
excluded as long as the nonexclusion evidence is relevant, because any danger of unfair prejudice or of misleading
the jury is substantially outweighed by the defendant's ability to cross-examine or offer expert witness evidence as
to probative value. See NRS 48.015; NRS 48.035(1).

Here, Marschner testified that Rodriguez could not be excluded as a contributor to the DNA sample from the
sneakers, not that he was the source of the DNA sample. Additionally, defense counsel competently cross-
examined Marschner [***22] regarding the tests she conducted on the DNA evidence. We determine that the DNA
evidence was [**852] relevant and its probative value was not substantially outweighed by the danger of unfair
prejudice or of misleading the jury. It was for the jury to decide the amount of weight to be given to this evidence.
Furthermore, as the district court correctly found, Rodriguez had ample opportunity to rebut this evidence through
his [*166] own DNA expert testimony or by conducting his own testing of the DNA samples. Thus, we conclude
that the district court did not abuse its discretion by admitting the DNA nonexclusion evidence.’

For the above reasons, we affirm the judgment of conviction.8
/sl Hardesty, J.

Hardesty

We concur:

/sl Douglas, J.

Douglas

/sl Parraguirre, J.

Parraguirre

End of Document

"Rodriguez also appears to challenge the admissibility of Marschner's testimony regarding the DNA nonexclusion evidence
related to the victim's cell phone. However, Rodriguez admits in his opening brief that he only objected during trial to the DNA
nonexclusion evidence concerning the sneakers. "When an error has not been preserved, this court employs plain-error review.
Under that standard, an error that is plain from a review of the record does not require reversal unless the defendant
demonstrates that the error affected his or her substantial rights, by causing 'actual prejudice [***23] or a miscarriage of
justice." Valdez v. State, 124 Nev. 1172, 1190, 196 P.3d 465, 477 (2008) (footnote omitted) (quoting Green v. State, 119 Nev.
542, 545, 80 P.3d 93, 95 (2003)); see also Pantano v. State, 122 Nev. 782, 795, 138 P.3d 477, 485 (2006). Because Rodriguez
has failed to demonstrate how his substantial rights were affected, and because we conclude that the district court did not err in
admitting the DNA nonexclusion evidence related to the sneakers, we also conclude that the district court did not commit plain
error by admitting the DNA nonexclusion evidence related to the victim's cell phone.

8 Rodriguez also argues that cumulative error warrants reversal, that the State committed prosecutorial misconduct by making an
improper statement to the jury, and that the district court erred by giving certain jury instructions and failing to give others. We
conclude that these arguments are without merit and require no further discussion.


https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:4P5W-X850-TXFV-T3D7-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5B62-N1R1-6X0H-00BF-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5B62-N1R1-6X0H-00BK-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:4V2B-FNW0-TXFV-91Y2-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:4B6V-2S70-0039-4338-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:4B6V-2S70-0039-4338-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:4KG2-N480-0039-42WC-00000-00&context=1530671

Caution
As of: January 14, 2026 9:59 PM Z

Stephans v. State

Supreme Court of Nevada
October 6, 2011, Filed
No. 52254

Reporter
127 Nev. 712 *; 262 P.3d 727 **; 2011 Nev. LEXIS 80 ***; 127 Nev. Adv. Rep. 65

STUARD T. STEPHANS, A/K/A STUARD STEPHANS, Appellant, vs. THE STATE OF NEVADA, Respondent.
Subsequent History: As Corrected February 8, 2012.

Prior History: [***1] Appeal from a judgment of conviction, pursuant to a jury verdict, of conspiracy to commit
larceny, burglary, and grand larceny. Eighth Judicial District Court, Clark County; Donald M. Mosley, Judge.

Disposition: Affirmed in part, reversed in part, and remanded.

Counsel: Bailus Cook & Kelesis, Ltd., and Dayvid J. Figler, Las Vegas, for Appellant.

Catherine Cortez Masto, Attorney General, Carson City; David J. Roger, District Attorney, Sandra DiGiacomo, Chief
Deputy District Attorney, and Nancy A. Becker, Deputy District Attorney, Clark County, for Respondent.

Judges: BEFORE HARDESTY, DOUGLAS and PICKERING, JJ.

Opinion by: PICKERING

Opinion

[**729] [*713] By the Court, PICKERING, J.:

To establish grand larceny in this felony shoplifting case, the State needed to prove that the stolen goods had a
value of $250 or more. Here, the only proof of value came from the department store's loss prevention officer. He
testified, over the defense's [*714] foundation, hearsay, and best evidence objections, that the stolen goods he
recovered bore price tags adding up to $477. Neither the price tags nor duplicates of them were offered or admitted.

The defense objections to this testimony should have been sustained. While there are several ways to establish
value in a shoplifting [***2] case, testimony from a witness whose knowledge rests on what he remembers reading
on a price tag is not, without more, one of them. For this reason, we reverse and remand for a new trial on the
grand larceny charge. We affirm the judgment of conviction as to conspiracy and burglary.

Appellant Stuard Stephans and a companion (who pleaded guilty before trial) stole six bottles of men's cologne
from Abercrombie & Fitch, a retail department store in the Las Vegas Fashion Show Mall. The store's loss
prevention field agent, David Scott, apprehended the duo, recovered the stolen cologne, and called the police.

At trial, the State relied on Scott to prove both theft and value. Scott prefaced his testimony with a perfunctory
explanation of his duties. He described himself as responsible for loss prevention in Abercrombie & Fitch's 12 Las
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Vegas stores; he gave his background as being in criminal justice, generally, and investigation of retail crime by
professional thieves, in particular. By the time of trial, Scott had changed employers and no longer worked for
Abercrombie & Fitch.

Through Scott, the State established that Stephans and his companion each took three bottles of Ezra Fitch men's
[***3] cologne, for a total of six bottles, without paying. Some of their activity was captured on security videotape,
which Scott authenticated.

On value, Scott testified that he "believe[d]" Abercrombie & Fitch carried four brands of men's cologne, including a
brand called Ezra Fitch. The State asked Scott: "And the Ezra Fitch [cologne], where would that have fallen on the
scale of price?" Stephans objected to the lack of foundation, which the court sustained. Scott was then asked, "How
would you know the price of the cologne in the store?" and "Are there price tags on it or how do you know how
much the merchandise cost?" Scott's response was, "The same as any customer would know . . . [**730] there is

a price tag on it." (Emphasis added.)

The defense added hearsay and best evidence objections to its foundation challenge to Scott's value testimony.!
After an off-the-record colloquy, the court allowed the State to proceed:

[*715] Q. Sir, my question was with regard to the Ezra Fitch cologne . . . where was it on the price range with
regard to the four colognes that were sold at Abercrombie & Fitch?

A. It would have been at the top of the price range in regard to those colognes that we sell. That was our high

[***4] end brand.

Q. What was the approximate price per bottle?

A. It was exactly 79.50 per bottle.

Q. That was, would have been the price tag that was on the box?

A. That's correct.
Multiplying price ($79.50) by number of bottles stolen (6) works out to $477, which is more than $250. Thus did the
State establish value.

The jury convicted Stephans of grand larceny and burglary, both felonies, and conspiracy to commit larceny, a
gross misdemeanor. The district court deemed Stephans a habitual criminal because of his record. The court
sentenced Stephans for the felonies to 20 years in prison, with minimum parole eligibility at 7 years, the sentences
to run concurrently.

Stephans argues that the loss prevention officer's value testimony should have been excluded because it lacked
foundation, involved hearsay, and violated the best evidence [***5]rule. He further argues that, without this
evidence, his grand larceny conviction cannot stand. He seeks acquittal of grand larceny based on insufficiency of
the evidence. While we agree with Stephans's assignments of evidentiary error, the remedy for such error is
reversal and remand for a new trial on the grand larceny charge, not appellate acquittal.

A

1 Although Stephans's best evidence objection was not as clearly stated as it could have been, the State does not challenge its
sufficiency and, indeed, concedes in its answering brief that "Stephans objected to Scott's testimony regarding sales price on
hearsay grounds and under the best evidence doctrine." We therefore treat the best evidence objection as preserved.
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Grand larceny consists of intentionally stealing property, owned by another person, having a value of $250 (now
$650) or more. NRS 205.220(1)(a).2 "Value" in larceny cases is statutorily defined. [*716] Drawing on section
223.1(2)(c) of the Model Penal Code, NRS 205.251(1) provides: "The value of property involved in a larceny
offense shall be deemed to be the highest value attributable to the property by any reasonable standard.” While the
provision's purpose "is to put the transaction in a higher rather than a lower category where any one of several
possible criteria of value justifies the higher classification," Model Penal Code and Commentaries § 223.1 cmt. 3(b),
at 141 (Official Draft and Revised Comments 1980), the burden remains with the State to prove value as an
element of the crime. Thus, the State must "prove by evidence beyond [***6] a reasonable doubt that the value of
the property, by any reasonable standard, exceeds [the statutory threshold amount],” here, $250. State v. Ensz
503 N.W.2d 236, 238 (N.D. 1993) (construing comparable North Dakota statute).

We generally review a district court's decision to admit or exclude evidence for an abuse of discretion, Hernandez v.
State, 124 Nev. 639, 646, 188 P.3d 1126, 1131 (2008), but to the extent the evidentiary ruling rests on a legal
interpretation of the evidence code, de novo review obtains. See United States v. LeShore, 543 F.3d 935, 941 (7th

Cir. 2008).

[**731] In Calbert v. State, 99 Nev. 759, 670 P.2d 576 (1983), we deemed "evidence of price tags attached to the
goods at the time of the theft . . . competent evidence of the value of the stolen [***7] goods for purposes of
establishing grand larceny . . . from a retail department store.” Id. at 759-60, 670 P.2d 576. But in Calbert, the price
tags were admitted in evidence, apparently without objection. The challenge was to the sufficiency of the price tag
evidence, not its admissibility.

In this case, by contrast, the only evidence of value came from Scott, a former loss prevention officer for
Abercrombie & Fitch, who testified over objection to what he remembered reading on the stolen goods' price tags.
Scott was neither offered nor qualified as an expert under NRS 50.275. Nor did the State establish that Scott had
the personal knowledge required to give lay opinion testimony under NRS 50.265, or offer the price tags
themselves in evidence.

An owner of property may testify to its value, Lucini-Parish Ins. v. Buck, 108 Nev. 617, 621-22, 836 P.2d 627, 630
(1992), at least so long as the owner has personal knowledge, or the ability to provide expert proof, of value. See
Cunningham v. Masterwear Corp., 569 F.3d 673, 676 (7th Cir. 2009) ("[w]hat the owner is not allowed to do is
merely repeat another person's valuation"). However, "[n]Jon-owners who are called to testify to property value
[***8] must have some personal knowledge on which to base their [*717] estimate . . .. [R]eading from the price
tag on an item is not sufficient." 3 Barbara E. Bergman & Nancy Hollander, Wharton's Criminal Evidence § 12:27, at
397-400 (15th ed. 1999) (emphasis added). Thus, absent foundation, "[m]ost courts have held that the testimony of
a security officer is incompetent to prove the value of stolen goods when it is based on the officer's recollection of
the prices written on the price tags, because the security officer has no knowledge of the pricing system." Eldridge
v. United States, 492 A.2d 879, 882 (D.C. 1985); see De Bruce v. State, 461 So. 2d 889, 891 (Ala. Crim. App.
1984) ("Store security officers are not qualified to testify as to the value of stolen merchandise where their
knowledge is based solely on the price ticket"); State v. Love, 147 Ariz. 567, 711 P.2d 1240, 1242 (Ariz. Ct. App.
1985) (the testimony of a security employee who "had no involvement in merchandising, selling, or pricing items at
the store" held inadmissible to prove value); State v. White, 37 Conn. Supp. 796, 437 A.2d 145, 149 (Conn. Super.
Ct. 1981) ("a witness who testifies as to value must be qualified to do so on the basis of his own personal
[***9] knowledge or experience; he may not merely transmit information which he receives from outside sources in
the field").

Courts that prohibit lay witness opinion testimony as to value based on a remembered price tag do so because they
deem the price stated on the tag to be hearsay. A lay witness can testify to matters of fact, such as "the light was

2 As written at the time relevant to this appeal, NRS 205.220(1)(a) provided that "a person commits grand larceny if the person:
(1) intentionally steals, takes and carries away, leads away or drives away: (a) [p]ersonal goods or property, with a value of $250
or more, owned by another person." The 2011 Legislature increased the amount from $250 to $650 but otherwise left NRS
205.220(1)(a) unchanged. A.B. 142, 76th Leg. (Nev. 2011).
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red." But a lay witness cannot give opinion testimony based on otherwise inadmissible hearsay. See 30 Charles
Alan Wright & Kenneth W. Graham, Jr., Federal Practice & Procedure: Evidence § 6337, at 155 (2d ed. 1997)
(discussing FRE 701, the federal counterpart to NRS 50.265, and noting the requirement that lay opinion be
"rationally based on the perception of the witness," FRE 701, "restricts the use of [lay] opinions [to those] based on
personal knowledge and forbids those based on hearsay").

NRS 51.035 defines hearsay as an out-of-court "statement offered in evidence to prove the truth of the matter
asserted." Courts elsewhere have divided on whether price tags amount to hearsay when offered to prove value.
Some courts have accepted price tag evidence as a matter of "fact," like an item's color or shape, or as
circumstantial evidence, not [***10] a direct assertion, of value. People v. Giordano, 50 A.D.3d 467, 856 N.Y.S.2d
568, 569 (App. Div. 2008) (holding that price tags were not hearsay because they were "circumstantial evidence" of
the price of the merchandise and were "essentially verbal acts by the store, stating an offer to sell at a particular
price"); State v. Pulver, 194 Ore. App. 423, 95 P.3d 250, 252 (Or. Ct. App. 2004) (where the relevant question is the
value of stolen merchandise, price tags are not assertions of the fact to be proved but direct evidence of that fact);
see Norris v. State, 475 S.W.2d 553, 555-56 (Tenn. Crim. App. 1971) (declaring that the fact an item "was
displayed for sale [*718] over a period of time with a certain price tag upon it is not [**732] hearsay, but fact; and
is evidence that the tag reflected its retail value").3 Other courts hold that testimony about the price stated on a
price tag, when offered as evidence of value, is hearsay. See People v. Codding, 191 Colo. 168, 551 P.2d 192, 193
(Colo. 1976) (concluding that price tags constitute a written record prepared by someone other than the witness and
were offered to prove the truth of the matter asserted—the retail cost of the merchandise), superseded by Colo.
Rev. Stat. § 18-4-414 (1985) (creating [***11] a hearsay exception for price tags); State v. McPhie, 104 Idaho 652,
662 P.2d 233, 236 (Idaho 1983) (price tags are hearsay when testimony regarding value is based on them); People
v. Mikolajewski, 272 1ll. App. 3d 311, 649 N.E.2d 499, 504, 208 Ill. Dec. 443 (lll. App. Ct. 1995) (price tags are
hearsay when offered to prove the price stated on them); Robinson v. Com., 258 Va. 3, 516 S.E.2d 475, 478 (Va.
1999) (price tags are hearsay).

The courts that characterize price tag evidence in a shoplifting case as hearsay do not require much to overcome
the hearsay bar. Thus, price tag evidence has been admitted to prove value under the business records exception
to the hearsay rule, Lauder v. State, 233 Md. 142, 195 A.2d 610, 611 (Md. 1963); State v. Odom, 99 N.C. App. 265,
393 S.E.2d 146, 151 (N.C. Ct. App. 1990); [***12] see Twine v. Com., 48 Va. App. 224, 629 S.E.2d 714, 719 (Va.
Ct. App. 2006) (register receipts generated by scanned bar codes qualify), on the theory that courts "can properly
take judicial notice of the fact that price tags on retail clothing generally reflect the market value of the clothing,"
State v. Rainwater, 75 Wn. App. 256, 876 P.2d 979, 982 (Wash. Ct. App. 1994); White, 437 A.2d at 148, and
pursuant to a judicially created "exception to the hearsay rule in shoplifting cases permitting the admission into
evidence of price tags regularly affixed to items of personalty offered for sale or, in substitution, testimony
concerning the amounts shown on such tags when . . . there is no objection to such testimony on best evidence
grounds." Robinson, 516 S.E.2d at 479.

To admit price tag evidence under the recognized hearsay exceptions, though, requires foundational proof. The
price tag must be authenticated and a basis for its admission shown. And, as Robinson, 516 S.E.2d at 479,
suggests, the best evidence rule may bar oral testimony about the contents of a price tag if the writing itself is not
offered and appropriate objection is made. Compare State v. Mohr, 10 Neb. Ct. App. 442, 632 N.W.2d 382, 387
(Neb. Ct. App. 2001) (best [*719] evidence [***13] rule applied to testimony as to value in a shoplifting case
where the witness had no knowledge beyond what the price tags said, making the price tags' contents a "controlling
issue"), with State v. Downing, 2002 SD 148, 654 N.W.2d 793, 797-98 (S.D. 2002) (the district court did not abuse
its discretion in admitting over a best evidence objection a senior employee's testimony as to the price of items in

3These cases have echoes of Wigmore's "mechanical trace" evidence discussed in United States v. Snow, 517 F.2d 441 (9th
Cir. 1975), that the "name on a dog collar to prove ownership of [the] dog" or the numbers on a license plate make no assertion
of fact, and so are not hearsay at all but circumstantial, identifying evidence. Id. at 443-44 (citing 1 Wigmore on Evidence 88§
148-157 (3d ed. 1940)). Snow and its progeny are criticized in 30B Michael H. Graham, Federal Practice & Procedure: Evidence
§ 7006, at 94-99 (4th ed. 2006).
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her department; the testimony was offered to establish the basis for the employee's testimony, not to prove the
price tag contents); see also United States v. Duffy, 454 F.2d 809, 812 (5th Cir. 1972) ("When the disputed
evidence, such as the shirt in this case, is an object bearing a mark or inscription, and is, therefore, a chattel and a
writing, the trial judge has discretion to treat the evidence as a chattel or as a writing.").

The record in this case supplies no foundation for Scott's testimony about the value of the stolen cologne beyond
his memory of reading the price tags. Scott testified that he knew the price by looking at the price tag "the same as
any customer would." His testimony repeated the numbers shown on the tags as the price. This was hearsay, with
no exception shown.

Scott's testimony, [***14] as framed, also presented a serious best evidence issue that went unresolved. NRS
52.225 defines "writings" to include "numbers." Under NRS 52.235, "[t]o prove the content of a writing . . . [**733]
the original . . . is required, except as otherwise provided in this title." While NRS 52.245 provides "duplicates" are
normally admissible, a "duplicate" refers to a "counterpart" that reproduces the original, see NRS 52.195, not
secondary oral proof. The substantive law does not make the price shown on the price tag an issue in a grand
larceny case, but the State's reliance on Scott to prove value did. Because Scott does not appear to have any
knowledge of value apart from the price tag, his testimony squarely implicated the best evidence rule.
Any witness with knowledge of facts that exist independent of the contents of a writing, recording, or
photograph may testify without raising an issue under [the best evidence rule]. This even includes knowledge in
the form of recollection that has been refreshed with a writing, recording, or photograph. But where the witness
has knowledge only of the contents of such an item, testimony may be excluded under [the best evidence rule].

31 Charles Alan Wright [***15] and Victor James Gold, Federal Practice and Procedure: Evidence § 7184, at 391
(2000) (discussing FRE 1002, the counterpart to NRS 52.235).

[*720] The best evidence rule does not apply to the recovered goods. See People v. Campbell, 69 Misc. 2d 808,
331 N.Y.S.2d 199, 201 (Crim. Ct. 1972). Further, as the State notes, the expense associated with retail crime often
necessitates the immediate return of recovered property to its rightful owner despite a pending prosecution. But this
does not excuse the failure to generate a register receipt or photograph of the price tags to establish the price of the
recovered goods in a case like this, where retail price was the only proof of value offered. See 6 Jack B. Weinstein
& Margaret A. Berger, Weinstein's Federal Evidence § 1001.03[2] (Joseph M. McLaughlin ed., 2d ed. 2011)
(discussing best evidence issues associated with inscribed chattels under FRE 1001, the federal counterpart to
NRS 52.225, and noting that they "should be approached pragmatically, focusing on whether there is a serious risk
of fraud or faulty memory" and noting the wide availability of cameras to create duplicates and thereby obviate such
issues); see also NRS 52.385 (providing for the return of [***16] stolen property to its owner despite a pending
prosecution and permitting use of photographs).

"When the value of property is at issue in a criminal case, there are different methods of proving value, and no one
method is preferred over others." Zellers v. United States, 682 A.2d 1118, 1120 (D.C. 1996) (footnote omitted). The
record here, however, establishes this as a textbook case "in which a person wants to testify to the value of goods
in reliance on the price tags affixed by a merchant. For this purpose the price tags are hearsay and a lay witness
could not testify to such an opinion." 30 Federal Practice & Procedure: Civil, supra, § 6337, at 156. The district court
committed legal error when it ruled that the price tag testimony offered in this case did not involve hearsay.
Because the State did not establish a record basis for overcoming Stephans's foundation, hearsay, and best
evidence objections, we conclude that the district court abused its discretion in admitting this evidence.

B.

Without Scott's testimony as to price, the record does not establish grand larceny, because nothing says the value
of the stolen cologne amounted to $250 or more. Scott recalled another Abercrombie [***17] & Fitch cologne priced
at between $24 and $34.50 a bottle which, multiplied by the six bottles stolen, would not have crossed the line
dividing grand from petit larceny. The error in the admission of Scott's testimony thus cannot be said to be
harmless, since the grand larceny conviction depended on it. See also Zellers, 682 A.2d at 1121 (given the
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"important difference between a misdemeanor and a felony conviction" it is appropriate to [*721] require adequate
affirmative proof of value in felony shoplifting cases, "especially when the value alleged is close to the line dividing
one offense from another" (internal quotations omitted)).

While Stephans is entitled to reversal and retrial on the grand larceny charge, his argument for acquittal on that
charge based on insufficient evidence fails. [**734] Under Jackson v. Virginia, 443 U.S. 307, 324, 99 S. Ct. 2781,
61 L. Ed. 2d 560 (1979), a defendant is entitled to acquittal if "upon the record evidence adduced at the trial no
rational trier of fact could have found proof of guilt beyond a reasonable doubt." Acquittal based on insufficiency of
the evidence rests on the constitutional guarantee against double jeopardy. Lockhart v. Nelson, 488 U.S. 33, 40,
109 S. Ct. 285, 102 L. Ed. 2d 265 (1988). In assessing a sufficiency [***18] of the evidence challenge, "a reviewing
court must consider all of the evidence admitted by the trial court,’ regardless whether that evidence was admitted
erroneously." McDaniel v. Brown, 558 U.S. 120, . 130 S. Ct. 665, 672,175 L. Ed. 2d 582 (2010) (emphasis
added) (quoting Lockhart, 488 U.S. at 41).# This is because an appellate court "cannot know what evidence might
have been offered if the evidence improperly admitted had been originally excluded by the trial judge." United
States v. Sarmiento-Perez, 667 F.2d 1239, 1240 (5th Cir. 1982). Assessing the record with the erroneously
admitted price tag testimony, the evidence was sufficient to sustain Stephans's grand larceny conviction. See
Calbert v. State, 99 Nev. 759, 759-60, 670 P.2d 576, 576 (1983). The remedy for the evidentiary error committed
here thus is reversal and remand for a new trial, not acquittal.>

[*722] Stephans makes an additional, separate sufficiency of the evidence challenge. He contends that, even
accepting Scott's testimony as to the price of the Ezra Fitch cologne, he had only three bottles on his person, not
six. In his view, the jury should not have been permitted to aggregate the cologne he stole with the three bottles his
cohort stole. Multiplying the $79.50 Ezra Fitch price tag by three instead of six works out to $238.50 per person,
falling short of the $250 grand larceny threshold. NRS 205.251(2) defeats this challenge: "The value of property
involved in larceny offenses committed [***21] by one or more persons pursuant to a scheme or continuing course
of conduct may be aggregated in determining the grade of the larceny offenses.”

1.

Finally, Stephans seeks reversal of his burglary and conspiracy convictions based on claimed error by the district
court in rejecting a proposed jury instruction, denying his for-cause challenges to two members of the jury venire,
and limiting voir dire. We review these claims of error for an abuse of discretion, Jackson v. State, 117 Nev. 116,

40ur case law concerning sufficiency of the evidence makes occasional reference to "competent” evidence. See, e.q.,
Hernandez v. State, 118 Nev. 513, 531, 50 P.3d 1100, 1112 (2002) (to determine sufficiency, "this court must determine whether
the jury, acting reasonably, could have been convinced by the competent evidence of the defendant's [***19] guilt beyond a
reasonable doubt" (emphasis added)); Braunstein v. State, 118 Nev. 68, 79-80, 40 P.3d 413, 421 (2002); see Collman v. State,
116 Nev. 687, 711, 7 P.3d 413, 441 (2000); Garner v. State, 116 Nev. 770, 779, 6 P.3d 1013, 1019 (2000), overruled on other
grounds by Sharma v. State, 118 Nev. 648, 56 P.3d 868 (2002). "Competent" in the context of a sufficiency of the evidence
analysis does not mean properly admitted; rather, it refers to evidence that was placed before the jury by the court to the
exclusion of evidence extraneous to the judicial proceedings. See Crowe v. State, 84 Nev. 358, 366-67, 441 P.2d 90, 95 (1968)
("The test . . . for sufficiency upon appellate review is . . . whether this court can conclude the trier of facts could, acting
reasonably, be convinced to the degree of certitude by the evidence which it had a right to believe and accept as true.").
Accordingly, we consider all evidence admitted at trial when reviewing Stephans's claim of insufficient evidence, including the
evidence erroneously admitted by the district court.

51t is unclear whether the conviction for grand larceny led the district court to impose a harsher sentence for the burglary
conviction [***20] than it otherwise would have imposed. If Stephans is acquitted of grand larceny on remand and that acquittal
would have an ameliorative impact on the district court's sentencing determination on the burglary conviction, the court may
reconsider that sentence. The court may not, however, increase the sentence for the burglary on remand. See Wilson v. State,
123 Nev. 587, 170 P.3d 975 (2007). On remand, the district court may also consider Stephans's due process challenge to the
grand larceny charge. We express no opinion as to this argument, which Stephans raised for the first time on appeal.
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120, 17 P.3d 998, 1000 (2001) (reviewing district court's decision regarding jury instructions for abuse of discretion);
Blake v. State, 121 Nev. 779, 795, 121 P.3d 567, 577 (2005) [**735] ("the district court enjoys broad discretion in
ruling on challenges for cause"); Cunningham v. State, 94 Nev. 128, 130, 575 P.2d 936, 937-38 (1978) (the scope
of voir dire examination is within the sound discretion of the district court and the court's determination is accorded
considerable latitude on appeal), and we find no abuse of discretion here.

Accordingly, while we affirm the burglary and conspiracy convictions, we reverse and remand for further
proceedings consistent with this opinion on the grand larceny charge.

/sl [***22] Pickering, J.
Pickering

We concur:

/sl Hardesty, J.
Hardesty

/s/ Douglas, J.

Douglas

End of Document
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Opinion

By the Court, BELL, J.:

Authentication of evidence provides an essential safeguard to protect the fairness and accuracy of our legal
process. Before evidence may be introduced in court, the evidence must be proven to be what its proponent claims
the evidence to be. With new technology making it easier to alter content, authentication is more important than
ever. To authenticate text messages, the party offering the messages as evidence must explain the purpose for
which the messages are presented and establish the identity of the sender. Establishing the identity of the sender
may be accomplished through direct or circumstantial [*2] evidence. Evidence must be authenticated before a
court may address other evidentiary concerns, such as relevance or hearsay.

In this case, over Appellant Omar Talley's objection, the district court permitted the State to introduce text
messages under the state-of-mind exception to the hearsay rule. The authentication of the messages was not
addressed, and the focus was placed on the applicability of the hearsay exception instead. We conclude the court
abused its discretion in admitting text messages that had not been properly authenticated. Even so, considering the
overwhelming evidence of guilt presented at trial, we conclude the error was harmless and affirm Talley's
conviction.

FACTS AND PROCEDURAL HISTORY
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On the night of February 19, 2016, Jerraud Jackson, Melissa Mendoza, and Jennifer Chicas were visiting Las
Vegas to attend a graduation party. The three spent the evening at Planet Hollywood on the Strip. As the night
wound down, the group headed to the parking garage, where they encountered some men who began yelling
derogatory slurs toward Mendoza and Chicas. Jackson, offended by the remarks, confronted the men, and a
physical altercation broke out. Omar Talley, who also was nearby, [*3] joined the fight.

After hotel security broke up the fight, Jackson, Mendoza, and Chicas returned to their vehicle and began driving
away. Jackson, injured in the fight, lay in the back seat of the car. Talley began following in a dark gray Toyota
Camry that had been rented by his girlfriend, Robyn Brown. Before the group exited the garage, Talley exited the
Camry and pointed a gun at the group. Mendoza drove away, but Talley reentered the Camry and pursued them
down the street. At trial, Talley testified that a now-deceased acquaintance was actually the person who reentered
the car and pursued the group.

Being pursued by the Camry, Mendoza unintentionally drove into a cul-de-sac. While she attempted to turn around,
the driver of the Camry shot three rounds into the vehicle. The Camry continued to chase the group as Mendoza
drove away. As Mendoza pulled over to the side of the road, Chicas got out of the car to escape. The Camry pulled
up alongside the vehicle, and its driver fired six more shots, hitting Mendoza, Chicas, and Jackson.

The police arrived soon after, and officers attempted to administer CPR to Mendoza, who was declared dead at the
scene. Chicas died from her wounds shortly [*4] thereafter. Jackson, despite his injuries, survived and provided an
account of the events to law enforcement.

Evidence gathered from the scene included multiple .40-caliber Smith & Wesson cartridge cases. Three casings
were found on the cul-de-sac, and six casings were found where the final shooting occurred. The bullets that killed
Mendoza and Chicas matched the casings found at the crime scene. Investigators also recovered similar bullets
from the victims' car.

The evidence recovered strongly indicated Talley's involvement in the shooting. The Camry was later discovered
severely burned, although Talley was in custody at the time. Talley's phone records placed him at the scenes of
both shootings. When initially interviewed, Talley admitted to being present at Planet Hollywood and pointing a BB
gun at the other car while in the parking garage. Talley further confessed he drove the Camry outside of the garage
but denied any involvement in the shooting. Multiple witnesses, including Jackson, confirmed seeing Talley in the
Camry chasing the victims.

After an eight-day trial, a jury convicted Talley of two counts of murder with the use of a deadly weapon and one
count of attempted murder [*5] with the use of a deadly weapon. The parties waived the penalty phase, and the
district court sentenced Talley to serve an aggregate prison term of life without the possibility of parole. Talley now
appeals the conviction.

DISCUSSION

On appeal, Talley first contends that the evidence presented at trial was insufficient to support the conviction.
Second, Talley claims the prosecutor committed misconduct by shifting the burden of proof. Third, Talley asserts
the prosecutor committed misconduct by commenting on Talley's right to remain silent. Fourth, Talley maintains that
the district court abused its discretion by overruling his objections and admitting text messages, which he contends
were not properly authenticated. Fifth, Talley objects to the admission of specific autopsy photographs. Sixth, Talley
argues that the district court abused its discretion at sentencing. Seventh, Talley challenges the court's jury
instructions on implied malice, premeditation, reasonable doubt, and the principle of equal and exact justice. Finally,
Talley posits that the cumulative effect of error below violated his due process right to a fair trial. We examine each
contention in turn.

Talley fails to adequately [*6] support his argument regarding the insufficiency of the evidence
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Talley avers there was insufficient evidence to convict him of the charges. "[I]t is the jury's function, not that of the
court, to assess the weight of the evidence and determine the credibility of witnesses." McNair v. State, 108 Nev.
53, 56, 825 P.2d 571, 573 (1992). In reviewing the sufficiency of the evidence, this court must decide "whether,
after viewing the evidence in the light most favorable to the prosecution, any rational trier of fact could have found
the essential elements of the crime beyond a reasonable doubt." Origel-Candido v. State, 114 Nev. 378, 381, 956
P.2d 1378, 1380 (1998) (internal quotation marks omitted).

As the State correctly points out, Talley fails to provide any citations to the record for his claims. A party seeking
review bears responsibility to cogently argue and present relevant authority to support their assertions. Maresca v.
State, 103 Nev. 669, 673, 748 P.2d 3, 6 (1987). Not only did Talley fail to meet this burden, but overwhelming
evidence supported the jury's verdict. Security footage captured Talley in the Planet Hollywood parking garage as
he engaged in fighting with Jackson, and the security guards from Planet Hollywood identified Talley as a
participant. Additional footage captured Talley driving the gray Toyota Camry and following the victims out of
the [*7] garage. Later footage showed Talley exiting his vehicle and pointing a firearm at the victims. Surveillance
from multiple Strip hotel locations captured the Camry trailing the victims. Talley's location data from his phone
placed him at the scene of the final shooting. Jackson identified Talley as the shooter in open court. Investigators
also found a voice-note on Talley's phone that he left to himself bragging about being the top news story. Given the
evidence presented at trial, we conclude sufficient evidence supported the jury's conviction. See NRS 200.010;
NRS 200.030(1)(a); NRS 193.165(6); NRS 193.153(1)(a)(1).

The State did not improperly shift the burden of proof

Talley asserts the State unconstitutionally shifted the burden of proof by suggesting Talley had to persuade all
twelve jurors of his innocence. The State replies that Talley misquotes the record. In reviewing claims of
prosecutorial misconduct, this court "determine[s] whether the prosecutor's conduct was improper" and, if so,
"whether the improper conduct warrants reversal." Valdez v. State, 124 Nev. 1172, 1188, 196 P.3d 465, 476 (2008).
Based on our review of the record, we discern no misconduct.

Talley challenges the prosecution's question, "You understand you have to convince 12 of these jurors[?]" arguing it
unconstitutionally shifted [*8] the burden of proof. The record shows the prosecution was unable to finish its
question before Talley's objection was sustained, and as a result, we find no error. Further, any potential error was
cured because both the prosecution and the district court repeatedly reminded the jury of the correct burden of
proof. Additionally, Talley claims that the prosecution suggested he had to provide video evidence of his version of
events. While "it is generally improper for a prosecutor to comment on the defense's failure to produce evidence or
call witnesses," Whitney v. State, 112 Nev. 499, 502, 915 P.2d 881, 883 (1996), it is permissible for the prosecutor
to comment on the defendant's failure to substantiate his theory of the case with supporting evidence, Evans v.
State, 117 Nev. 609, 631, 28 P.3d 498, 513 (2001). Here, the prosecutor was not commenting on the failure to
produce evidence to shift the prosecution's burden but rather pointed out the absence of evidence to substantiate
Talley's claims. Therefore, we conclude that Talley's contention is without merit.

The State did not improperly comment on Talley's right to remain silent

Talley argues the State impermissibly commented about his right to remain silent. During cross-examination of
Talley, the prosecutor began asking, "so now, seven-plus years, [*9] you are telling—," but Talley immediately
objected and requested a bench conference. On appeal, Talley relies on Murray v. State, where the prosecution
improperly referenced the defendants' silence and suggested it was evidence of guilt. 113 Nev. 11, 930 P.2d 121
(1997). That case is materially different. In Murray, the defendants remained silent following arrest. Id. at 17, 930
P.2d at 125. Here, Talley did not remain silent after his arrest. Talley voluntarily provided a statement to law
enforcement, which the prosecution admitted as evidence. Franklin v. State, 96 Nev. 417, 421, 610 P.2d 732, 734
(1980) ("A confession is admissible as evidence only if it is made freely, voluntarily, and without compulsion or
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inducement.”). Talley's trial testimony contradicted his statement made to police in 2016, and the State impeached
his testimony with prior inconsistent statements. Therefore, we conclude that Talley's contention is without merit.

The State failed to properly authenticate text messages

Talley further avers the State failed to establish the authenticity of certain text messages allegedly sent to him by
his girlfriend, Robyn Brown, and Talley was denied an opportunity to confront Brown because the messages were
introduced through a law enforcement officer. During the trial, the prosecution offered [*10] Exhibits 496 and 506.
Exhibit 496 contains two text messages received on Talley's phone reading, "Keep fucking playing with me and [I'll
report the car missing," and "You got me too fucking mad right now." Exhibit 506 is a message that reads, "If my
check engine light don't get off so | can get my car smugged, we gonna be carpooling again honeybuns." Over
Talley's objection raising hearsay and authentication concerns, the district court admitted Exhibit 496 as a
statement of a coconspirator and admitted Exhibit 506 under a declarant's state-of-mind exception because the
State offered the messages to prove that Talley had possession of Brown's rental vehicle. "We review a district
court's decision to admit or exclude evidence for an abuse of discretion." Ramet v. State, 125 Nev. 195, 198, 209
P.3d 268, 269 (2009).

The State now advances three theories for admission of the text messages. First, the State asserts the author of
the messages does not matter because Talley did not respond to the messages, and thus, the messages were
properly admitted as adoptive admissions under NRS 51.035(3)(b). Second, the State claims the messages were
not offered for the truth of the matter asserted; rather, their purpose was to show Talley had possession of Brown's
rental vehicle. [*11] Third, the State argues the messages were not testimonial; therefore, there was no violation of
the Confrontation Clause. U.S. Const, amend. VI.

None of the State's theories address authentication. The State conflates two distinct inquiries: authentication and
hearsay. Authentication concerns whether "the matter in question is what its proponent claims" it to be. NRS
52.015(1). Hearsay concerns whether an out-of-court statement may be admitted for its truth. NRS 51.035. Even if
a text message fits within a hearsay exception, the message still must be properly authenticated. Evidence law
follows a sequence. Among many admissibility questions, a court must first determine the authenticity of a
proposed piece of evidence and then proceed to assess other evidentiary concerns, such as relevance and
hearsay. NRS 52.015(1) ("The requirement of authentication or identification [i]s a condition precedent to
admissibility . . . .").

Authentication is "satisfied by evidence or other showing sufficient to support a finding that the matter in question is
what its proponent claims." Id. This principle is foundational to the admissibility of evidence, as evidence cannot be
deemed relevant if it is not what it is purported to be. "[E]stablishing the identity of the author of [*12] a text
message through the use of corroborating evidence is critical to satisfying the authentication requirement for
admissibility." Rodriquez v. State, 128 Nev. 155, 162, 273 P.3d 845, 849 (2012).

Authentication of text messages requires more than just a showing that a message originated from a particular cell
phone. Id. at 161, 273 P.3d at 849.
[A] person cannot be identified as the author of a text message based solely on evidence that the message
was sent from a cellular phone bearing the telephone number assigned to that person because "cellular
telephones are not always exclusively used by the person to whom the phone number is assigned.”

Id. (quoting Commonwealth v. Koch, 2011 PA Super 201, 39 A.3d 996, 1005 (Pa. Super. Ct. 2011)).

A text message may be authenticated in at least two ways. First, through the testimony of a witness with personal
knowledge, such as the sender or someone who personally witnessed the message being sent. See NRS 52.025
("The testimony of a witness is sufficient for authentication or identification if the withess has personal knowledge
that a matter is what it is claimed to be."). Second, by using circumstantial evidence to establish the sender's
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identity, such as the content or other contextual details of the messages or details that would only be known by a
few people, including the defendant. Rodriguez, 128 Nev. at 161, 273 P.3d at 849.

In addition to corroborating authorship, [*13] when a text message's admissibility is objected to on authentication
grounds, the party seeking to introduce the evidence must also "explain the purpose for which they are offering the
text message." Blige v. Terry, 139 Nev. 607, 614, 540 P.3d 421, 429 (2023). The proponent of the evidence
"control[s] what will be required to satisfy the authentication requirement by deciding what he offers it to prove."
Rodriguez, 128 Nev. at 161, 273 P.3d at 848-49 (internal quotation marks omitted).

Here, the prosecution focused only on who received the messages and the purpose of offering the messages,
which was to show Talley had possession of the Camry. The prosecution failed to properly authenticate the
messages by providing evidence of authorship beyond the text message coming from Brown's number. The text
messages themselves lack sufficient specificity to indicate that Brown sent them. The statements in the text
messages also fail to clearly establish possession of the Camry and seem to be of limited, if any, relevance without
additional context, that was not provided by the testifying officer.

Despite the lack of foundation, the messages were admitted under certain hearsay exceptions that do not apply
under the circumstances presented here. First, the adoptive-admission exception does not apply. [*14] Simply
failing to respond to a message does not, as the State contends, create an adoptive admission. An adoptive
admission requires that "an incriminating statement [be] heard and understood by [the] accused, and [that the]
response justifies an inference that [the statement was] agreed [to] or adopted.” Harrison v. State, 96 Nev. 347,
349, 608 P.2d 1107, 1108 (1980). Absent any evidence that Talley received, understood, and intended to act upon
the messages, the adoptive-admission exception does not apply. Rodriguez, 128 Nev. at 161, 273 P.3d at 849.

Second, the state-of-mind exception to the hearsay rule applies to a declarant: here, purportedly Brown. Brown's
state of mind is unrelated to Talley's intent or actions and would not support admission of the texts, even if it had
been established that Brown sent them. Without evidence connecting the text messages to Brown, either through
direct testimony or corroborating circumstantial evidence, the admission of these texts was error. Because the
messages were not sufficiently authenticated, the district court abused its discretion in admitting the messages.

Nonetheless, we conclude under the circumstances of this case that the district court's error in admitting the text
messages without authentication was harmless. See Tavares v. State, 117 Nev. 725, 732, 30 P.3d 1128, 1132
(2001) ("The test . . . [*15] is whether the error 'had substantial and injurious effect or influence in determining the
jury's verdict.™ (quoting Kotteakos v. United States, 328 U.S. 750, 776, 66 S. Ct. 1239, 90 L. Ed. 1557 (1946))).
During trial, Talley admitted to driving the Camry that Brown had rented, and surveillance footage also placed Talley
in the car. The text messages offered were vague, did not clearly support that Talley was in possession of the car,
and in no way linked Talley to the murders. Accordingly, the improperly admitted text messages were
inconsequential considering Talley's own testimony.

The district court did not abuse its discretion when it admitted specific autopsy photographs

Talley contends the district court abused its discretion by allowing the State to introduce prejudicial autopsy
photographs. The State responds that the admitted photographs represented a small portion of the original autopsy
photo set, were necessary to show the causes of death, and were important in demonstrating the victims' positions
in the car based on the angles of the gunshot wounds. Additionally, because the original medical examiner who
conducted the examination of Chicas passed away before trial, the photographs were needed to establish the basis
for the testifying medical examiner's [*16] opinions regarding the original examination. Regarding Mendoza's
autopsy photos, the prosecution offered only one photograph out of hundreds to show her cause of death. We
review a district court's decision to admit photographic evidence for an abuse of discretion. West v. State, 119 Nev.
410, 420, 75 P.3d 808, 815 (2003).

"Photographs have long been used in criminal cases to put before juries the image of dead victims . . . [to] show
cause of death, identity of the victim, position of the body, the nature and relationship of the wounds, and the
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appearance of the scene." Harris v. State, 134 Nev. 877, 880, 432 P.3d 207, 210 (2018) (omission and alteration in
original) (internal quotation marks omitted). "NRS 48.035 requires the district court to act as a gatekeeper by
assessing the need for the evidence on a case-by-case basis and excluding it when the benefit it adds is
substantially outweighed by the unfair harm it might cause." Id. at 880, 432 P.3d at 211. The record reflects the
district court properly considered the need for the photographs in light of their probative value over any undue
prejudice to Talley. The court reasoned the photographs were relevant to establish facts such as the causes of
death. The court also made clear that the autopsy photographs of Chicas were necessary due to the unavailability
of the original medical [*17] examiner, and even then, not all pictures were admitted. Regarding Mendoza, the
court admitted only one autopsy photograph to demonstrate her cause of death. Thus, we conclude that the district
court did not abuse its discretion and Talley's contention lacks merit.

Talley fails to demonstrate that the district court committed plain error during sentencing

Talley argues that the district court violated his Fifth Amendment right against self-incrimination by considering his
lack of remorse at sentencing. Talley acknowledges that no objection was raised below. "When an error has not
been preserved, this court employs plain-error review." Valdez, 124 Nev. at 1190, 196 P.3d at 477. "Under that
standard, an error that is plain from a review of the record does not require reversal unless the defendant
demonstrates that the error affected his or her substantial rights, by causing 'actual prejudice or a miscarriage of
justice.™ Id. (quoting Green v. State, 119 Nev. 542, 545, 80 P.3d 93, 95 (2003)).

Talley asserts that the district court imposed a harsher sentence because he refused to admit guilt. At sentencing,
the judge remarked, "I thought today there would be a moment of peace and a moment of remorse, and there
wasn't. And | think that that just goes to show that the State's request is appropriate.” [*18] Talley relies on Brown
v. State, 113 Nev. 275, 290, 934 P.2d 235, 245 (1997), and Bushnell v. State, 97 Nev. 591, 593, 637 P.2d 529, 531
(1981), to argue the district court could not impose a harsher sentence based solely on a lack of remorse.

Both cases are distinguishable. In Brown, the "judge stated that he could show [the defendant] no mercy if [the
defendant] continued to profess his innocence and also implied that he was going to give [the defendant]
consecutive sentences if [the defendant] did not state that he was guilty." 113 Nev. at 290, 934 P.2d at 245. In
Bushnell, this court noted "the sole reason for the disparity in sentences was the fact that [the defendant]
maintained his innocence." 97 Nev. at 593, 637 P.2d at 531. Here, the district court considered the gravity of the
crimes and the enduring impact on the victims' families. The court's reference to Talley's lack of remorse was brief
and not presented as the sole or controlling reason for the sentence imposed. Therefore, we conclude that Talley
has not shown that the district court plainly erred or that any error affected his substantial rights.

The district court did not abuse its discretion when instructing the jury

Talley also argues the district court should have precluded jury instructions on implied malice, premeditation,
reasonable doubt, and equal and exact justice because the language in those instructions [*19] could have
confused the jurors. Trial courts have broad discretion in settling jury instructions, and we review those decisions for
abuse of discretion. Crawford v. State, 121 Nev. 746, 748, 121 P.3d 582, 585 (2005).

The State and Talley both note the instructions at issue have consistently been upheld by this court. We have
upheld the language in the implied malice instruction. See Leonard v. State, 117 Nev. 53, 78-79, 17 P.3d 397, 413
(2001) (concluding the statutory language of implied malice is well established in Nevada, and although the phrases
are not common in today's general parlance, their use does not deprive a defendant of a fair trial). This court has
also upheld the language in the premeditation instruction. See By ford v. State, 116 Nev. 215, 236-37, 994 P.2d
700, 714-15 (2000). In addition, this court has upheld the language in the reasonable doubt instruction. See
Chambers v. State, 113 Nev. 974, 982-83, 944 P.2d 805, 810 (1997). Finally, this court has repeatedly upheld the
equal and exact justice instruction. See Thomas v. State, 120 Nev. 37, 46, 83 P.3d 818, 824 (2004); Daniel v. State,
119 Nev. 498, 522, 78 P.3d 890, 906 (2003); Leonard v. State, 114 Nev. 1196, 1209, 969 P.2d 288, 296 (1998).
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Given the body of precedent, we conclude the district court did not abuse its discretion when it presented the jury
with these instructions.

No cumulative error

Finally, Talley's claim that he is entitled to a new trial based on cumulative error is meritless. "Because we discern
only one error, there is nothing to cumulate.” Barlow v. State, 138 Nev. 207, 221, 507 P.3d 1185, 1199 (2022).

CONCLUSION

Authentication is the gateway through which evidence must pass. The [*20] district court skipped an essential step
when it admitted text messages without confirming authorship. The court erred in addressing hearsay before first
deciding whether the messages were what the State purported them to be. Even so, that error did not impact the
outcome because the evidence of Talley's guilt was overwhelming. On the remaining claims, the district court acted
within its discretion, and the State did not shift the burden of proof or violate Talley's rights. Talley's arguments
regarding insufficient evidence and plain error during sentencing lack merit. Accordingly, we affirm the judgment of
conviction.

Bell, J. Bell

We concur:

/sl Parraguirre, J.
Stiglich

/sl Parraguirre, J.

Parraguirre
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