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and (5) intrastate lakes and ponds,
streams, or wetlands not identified in
paragraphs (a)(1) through (4) that meet
either the relatively permanent standard
or the significant nexus standard
(“paragraph (a)(5) waters”). This rule
also contains, at paragraph (b), the
longstanding exclusions in the 1986
regulations, as well as additional
exclusions based on well-established
practice, from the definition of “waters
of the United States” and, at paragraph
(c), definitions for terms used in this
rule.

This rule advances the Clean Water
Act’s statutory objective to ‘“‘restore and
maintain the chemical, physical, and
biological integrity of the Nation’s
waters,”” section 101(a), as it is informed
by the best available science concerning
the functions provided by upstream
tributaries, adjacent wetlands, and
paragraph (a)(5) waters to restore and
maintain the water quality of paragraph
(a)(1) waters. In developing the rule, the
agencies also considered the text of the
relevant statutory provisions of the
Clean Water Act and the statute as a
whole, relevant Supreme Court case
law, and the agencies’ experience and
technical expertise after more than 45
years of implementing the 1986
regulations defining ‘“waters of the
United States,” including more than a
decade of experience implementing
those regulations consistent with the
decisions in Riverside Bayview,
SWANCC, and Rapanos collectively.

This construction also reflects
consideration of provisions of the Clean
Water Act referencing the role of the
States. Section 101(b) provides that “[i]t
is the policy of the Congress to
recognize, preserve, and protect the
primary responsibilities and rights of
States to prevent, reduce, and eliminate
pollution, to plan the development and
use (including restoration, preservation,
and enhancement) of land and water
resources.” The provisions in this rule
reflect consideration of the
comprehensive nature and objective of
the Clean Water Act and also avoid
assertions of jurisdiction that raise
federalism concerns. Determining where
to draw the boundaries of Federal
jurisdiction to ensure that the agencies
advance Congress’s objective while
preserving and protecting the
responsibilities and rights of the States
is assigned by Congress to the agencies.
This rule’s relatively permanent and
significant nexus limitations
appropriately draw this boundary by
ensuring that where upstream waters
significantly affect the integrity of the
traditional navigable waters, the
territorial seas, and interstate waters,
Clean Water Act programs will apply to

ensure that those downstream waters
have a baseline of protection established
by Federal law. Where they do not,
Tribes and States have authority. These
limitations are based on the agencies’
conclusion that the significant nexus
standard is consistent with the statutory
text and legislative history, advances the
objective of the Clean Water Act, is
informed by the scientific record and
Supreme Court case law, and
appropriately considers the policies of
the Act, and that, while the relatively
permanent standard, standing alone,
identifies only a subset of the “waters of
the United States,” including this
standard in the final rule facilitates ease
of implementation. In addition, this rule
reflects consideration of the agencies’
experience and expertise, as well as
updates in implementation tools and
resources, and its terms are generally
familiar and implementable.

For all these reasons, this rule will
achieve the agencies’ goals of effectively
and durably protecting the quality of the
nation’s waters. The effectiveness of this
rule is based, in part, on the familiarity
of the regulatory framework to the
agencies and stakeholders, with an array
of readily available tools and resources.
This rule also is durable because it is
founded on the familiar framework of
the longstanding 1986 regulations,
amended to reflect the agencies’
interpretation of appropriate limitations
on the geographic scope of the Clean
Water Act in light of the law, the
science, and agency expertise. This rule
also reflects the agencies’ consideration
of the extensive public comments. This
rule protects the quality of the nation’s
waters by restoring the important
protections for jurisdictional waters
provided by the Clean Water Act,
including not only protections provided
by the Act’s permitting programs, but
also protections provided by programs
ranging from water quality standards
and total maximum daily loads to oil
spill prevention, preparedness, and
response programs, to the Tribal and
State water quality certification
programs.

1. The Agencies Are Exercising the
Authority Granted by Congress To
Define “Waters of the United States”
Under the Clean Water Act

The agencies are exercising the
authority granted to them by Congress
in the Clean Water Act to construe the
key term “navigable waters,” which
Congress broadly defined to mean “the
waters of the United States, including
the territorial seas.” 33 U.S.C. 1362(7)
(Clean Water Act section 502(7)). As
explained herein, the text of the statute,
including in particular sections 501 and

502(7), and congressional intent provide
that delegation of authority. And the
Supreme Court has affirmed the
conclusion that the agencies have the
authority to define the bounds of
“waters of the United States.” In this
rule, the agencies are using the
traditional tools of statutory
construction to exercise their delegated
authority. Further, the rule is founded
upon the longstanding 1986 regulations,
familiar to Congress and the Court,
while incorporating important
limitations based on the text of the
statute. Finally, it is well established
that agencies have inherent authority to
reconsider past decisions and to revise,
replace, or repeal a decision to the
extent permitted by law and supported
by a reasoned explanation.

Congress’s intent to delegate authority
to the agencies to construe the term
“navigable waters” and its definition in
section 502(7), “the waters of the United
States, including the territorial seas,” is
clear from this text in the Clean Water
Act. First, Congress established a broad
definition of a term foundational to
advancing the Act’s clear objective that
requires additional interpretation to
implement that term by the expert
agencies charged with administering the
statute. Second, Congress explicitly
delegated such authority to EPA: “The
Administrator is authorized to prescribe
such regulations as are necessary to
carry out his functions under this Act.”
33 U.S.C. 1361 (Clean Water Act section
501). Clearly, interpreting this key term
through regulation is necessary to carry
out the functions of the Act.

Congressional intent affirms this
delegation. The breadth of the definition
of “navigable waters” reflects a
deliberate choice by Congress to both
enact a statute with a broad scope of
waters protected by Federal law and to
delegate the authority to interpret the
specialized term and its definition to the
expert agencies. The relevant House bill
would have defined “navigable waters”
as the “navigable waters of the United
States, including the territorial seas.”
H.R. Rep. No. 911, 92d Cong., 2d Sess.
356 (1972) (emphasis omitted). But the
House was concerned that the definition
might be given an unduly narrow
interpretation. The House Report
observed: “One term that the Committee
was reluctant to define was the term
‘navigable waters.” The reluctance was
based on the fear that any interpretation
would be read narrowly. However, this
is not the Committee’s intent. The
Committee fully intends that the term
‘navigable waters’ be given the broadest
possible constitutional interpretation
unencumbered by agency
determinations which have been made
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or may be made for administrative
purposes.” H.R. Rep. No. 92-911, at 131
(1972). The Senate Report also
expressed disapproval of the narrow
construction by the Corps of the scope
of waters protected under prior water
protection statutes, stating ““[t]hrough a
narrow interpretation of the definition
of interstate waters the implementation
[of the] 1965 Act was severely limited.
Water moves in hydrologic cycles and it
is essential that discharge of pollutants
be controlled at the source.” S. Rep. No.
92-414, at 77 (1971). Thus, in
conference the word ““navigable” was
deleted from that definition, and the
conference report again urged that the
term “‘be given the broadest possible
constitutional interpretation
unencumbered by agency
determinations which have been made
or may be made for administrative
purposes.” S. Conf. Rep. No. 1236, 92d
Cong., 2d Sess. 144 (1972). Congress
thus intended the agencies to which it
granted authority to implement the
Clean Water Act to interpret the scope
of the definition of “navigable waters”
consistent with Congress’s intent and
objective in enacting the Act.

The Supreme Court has also affirmed
the conclusion that it is the agencies’
role to interpret the term “waters of the
United States.” As the Court explained
in Riverside Bayview, Congress
delegated a “‘breadth of federal
regulatory authority” and expected the
agencies to tackle the “inherent
difficulties of defining precise bounds to
regulable waters.” 474 U.S. at 134.

In addition, any ambiguity in
Congress’s terms in Clean Water Act
section 502(7) further underscores the
role of the agencies in interpreting the
statutory language. The Riverside
Bayview Court deferred to and upheld
the agencies’ interpretation of the Clean
Water Act to protect wetlands adjacent
to navigable-in-fact bodies of water,
stating ““[a]n agency’s construction of a
statute it is charged with enforcing is
entitled to deference if it is reasonable
and not in conflict with the expressed
intent of Congress.” 474 U.S. at 131
(citations omitted). All nine Justices in
Rapanos again recognized that there
was ambiguity in the terms of the Clean
Water Act. 547 U.S. at 752, 758, 780,
796, 811-12. In concurring with the
Rapanos plurality opinion, the Chief
Justice explained that, given the “broad,
somewhat ambiguous, but nonetheless
clearly limiting terms Congress
employed in the Clean Water Act, the
Corps and the EPA would have enjoyed
plenty of room to operate” if they had
addressed the relevant interpretive
questions through rulemaking. 547 U.S.
at 758 (Roberts, C.J., concurring). The

Chief Justice emphasized the breadth of
the agencies’ discretion in defining
“waters of the United States” through
rulemaking; indeed, the agencies’
interpretations under the Clean Water
Act, Chief Justice Roberts emphasized,
are ‘“‘afforded generous leeway by the
courts.” Id. at 758.

In exercising their authority to
interpret the statute in this rule, the
agencies are “employing the traditional
tools of statutory interpretation,”
American Hospital Association v.
Becerra, 142 S. Ct. 1896, 1906 (2022)
(per curiam), beginning with “the text
and structure of the statute,” id. at 1904,
as well as “with reference to the
statutory context, ‘structure, history,
and purpose,”” Abramski v. United
States, 573 U.S. 169, 179 (2014) (citation
omitted). As discussed further in this
section IV.A of the preamble, the
agencies have used additional tools of
statutory construction, including the
statutory history, the statute as a whole,
the objective of the Clean Water Act,
and the legislative history, which clears
up ambiguity, in construing the Act. See
Bostock v. Clayton County, Georgia, 140
S. Ct. 1731, 1749 (2020) (discussing use
of legislative history by the Supreme
Court “when interpreting ambiguous
statutory language” (emphasis in
original) and noting that “[l]egislative
history, for those who take it into
account, is meant to clear up ambiguity,
not create it” (citing Milnerv.
Department of Navy, 562 U.S. 562, 574
(2011))).

The agencies have also properly
brought to bear their expertise and
experience in construing the Clean
Water Act. As the Supreme Court
concluded in Riverside Bayview, “In
view of the breadth of federal regulatory
authority contemplated by the Act itself
and the inherent difficulties of defining
precise bounds to regulable waters, the
Corps’ ecological judgment about the
relationship between waters and their
adjacent wetlands provides an adequate
basis for a legal judgment that adjacent
wetlands may be defined as waters
under the Act.” 474 U.S. at 134. In
addition, the agencies have more than
45 years of experience implementing the
longstanding pre-2015 regulations
defining “waters of the United States,”
including more than a decade of
implementing those regulations
consistent with the Supreme Court’s
decisions in Riverside Bayview,
SWANCC, and Rapanos, and have
concluded this rule is also consistent
with the “longstanding practice of [the
agencies| in implementing the relevant
statutory authorities.” Biden v.
Missouri, 142 S. Ct. 647, 652 (2022).
Finally, Congress is aware of the

agencies’ longstanding interpretation of
“waters of the United States” and has
not acted to limit the agencies’
interpretation, but rather has
incorporated aspects of the agencies’
regulatory definition into the statute.
See section IV.A.2.b of this preamble.

Further, agencies have inherent
authority to reconsider past decisions
and to revise, replace, or repeal a
decision to the extent permitted by law
and supported by a reasoned
explanation. FCC v. Fox Television
Stations, Inc., 556 U.S. 502, 515 (2009)
(“Fox”); Motor Vehicle Manufacturers
Ass’n of the United States, Inc. v. State
Farm Mutual Automobile Insurance Co.,
463 U.S. 29, 42 (1983) (“State Farm”);
see also Encino Motorcars, LLC v.
Navarro, 136 S. Ct. 2117, 2125 (2016)
(““Agencies are free to change their
existing policies as long as they provide
a reasoned explanation for the
change.”). Such a decision need not be
based upon a change of facts or
circumstances. A revised rulemaking
based ““on a reevaluation of which
policy would be better in light of the
facts” is “well within an agency’s
discretion.” Nat’l Ass’n of Home
Builders v. EPA, 682 F.3d 1032, 1038 &
1043 (D.C. Cir. 2012) (citing Fox, 556
U.S. at 514-15). As discussed further in
section IV.B.3 of this preamble, the
agencies have reviewed the 2020 NWPR
and determined that the rule should be
replaced. This rule properly considers
the objective of the Clean Water Act, is
consistent with the text and structure of
the Act, informed by relevant Supreme
Court precedent, and reflects the record
before the agencies, including
consideration of the best available
science, as well as the agencies’
expertise and experience implementing
the pre-2015 regulatory regime.

To be clear, in this rule the agencies
are exercising the authority granted to
them by Congress to construe and
implement the Clean Water Act and to
interpret an ambiguous term and its
statutory definition. Therefore, while
the agencies’ interpretation of the
statute is informed by Supreme Court
decisions, including Rapanos, it is not
an interpretation of the multiple
opinions in Rapanos, nor is it based on
an application of the Supreme Court’s
principles to derive a governing rule of
law from a decision of the Court in a
case such as Rapanos where “‘no
opinion commands a majority.”
Rapanos, 547 U.S. at 758 (Roberts, C.].,
concurring) (citing Marks v. United
States, 430 U.S. 188, 193 (1977)
(“Marks’)). Rather, this rule codifies the
agencies’ interpretation of ‘“navigable
waters”” informed by the text of the
relevant provisions of the Clean Water
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Act and the statute as a whole, as well
as the scientific record, relevant
Supreme Court case law, input from
public comment, and the agencies’
experience and technical expertise after
more than 45 years of implementing the
longstanding pre-2015 regulations
defining “waters of the United States,”
including more than a decade of
implementing the regulations after
Rapanos. Based on these considerations,
the agencies have concluded that the
significant nexus standard in this rule is
the best interpretation of section 502(7)
of the Clean Water Act.

2. This Rule Advances the Objective of
the Clean Water Act

This rule is grounded in the Clean
Water Act’s objective ““to restore and
maintain the chemical, physical, and
biological integrity of the Nation’s
waters,” 33 U.S.C. 1251(a). This rule
advances the Clean Water Act’s
objective by defining “waters of the
United States” to include waters that
significantly affect the chemical,
physical, or biological integrity of
traditional navigable waters, the
territorial seas, and interstate waters;
and waters that meet the relatively
permanent standard. The limitations in
the definition ensure that the agencies
will not assert jurisdiction where the
effect on traditional navigable waters,
the territorial seas, and interstate
waters—i.e., the paragraph (a)(1)
waters—is not significant. This rule is
informed by the best available science
on the functions provided by upstream
waters, including wetlands, to restore
and maintain the integrity of paragraph
(a)(1) waters because the rule recognizes
that upstream waters can have
significant effects on such waters and
enables the agencies to make science-
informed decisions about such effects.
This rule thus defines “waters of the
United States” to include the familiar
types of waters in the 1986
regulations—traditional navigable
waters, interstate waters,
impoundments, tributaries, the
territorial seas, adjacent wetlands, and
waters that do not fall within the other
categories—while adding, where
appropriate, a requirement that waters
also meet either the significant nexus
standard or the relatively permanent
standard.

a. The Objective of the Clean Water Act
To Protect Water Quality Must Be
Considered When Defining “Waters of
the United States”

A statute must be interpreted in light
of the purposes Congress sought to
achieve. See, e.g., Gen. Dynamics Land
Sys., Inc. v. Cline, 540 U.S. 581 (2004).

When considering the scope of the
Clean Water Act, the Supreme Court
often begins with the objective of the
Act and examines the relevant question
through that lens. Thus, the agencies
must consider the objective of the Clean
Water Act in interpreting the scope of
the statutory term “waters of the United
States.” Here, Congress made its
purpose crystal clear by stating its
objective in the first section of the
statute. The objective of the Clean Water
Act is “to restore and maintain the
chemical, physical, and biological
integrity of the Nation’s waters.” 33
U.S.C. 1251(a). To adequately consider
the Clean Water Act’s statutory
objective, a rule defining “‘waters of the
United States’” must consider its effects
on the chemical, physical, and
biological integrity of the nation’s
waters. And—as the text and structure
of the Clean Water Act, supported by
legislative history and Supreme Court
decisions, make clear—protecting the
chemical, physical, and biological
integrity of the nation’s waters means
protecting their water quality.

The Clean Water Act begins with the
objective in section 101(a) and
establishes numerous programs all
designed to protect the integrity of the
nation’s waters, ranging from permitting
programs and enforcement authorities,
to water quality standards and effluent
limitations guidelines, to research and
grant provisions. Section 102 of the
Clean Water Act requires the
Administrator to, after consultation,
develop comprehensive programs for
preventing, reducing, or eliminating the
pollution of the navigable waters.

One of the Clean Water Act’s
principal tools in protecting the
integrity of the nation’s waters is section
301(a), which generally prohibits “the
discharge of any pollutant by any
person’’ without a permit or other
authorization under the Act. Other
substantive provisions of the Clean
Water Act that use the term “‘navigable
waters”” and are designed to meet the
statutory objective include the section
402 permit program, the section 404
dredged and fill permit program, the
section 311 oil spill prevention and
response program, the section 303 water
quality standards and total maximum
daily load programs, and the section
401Tribal and State water quality
certification process. Each of these
programs is designed to protect water
quality and, therefore, further the
objective of the Clean Water Act. The
question of Federal jurisdiction is
foundational to most programs
administered under the Clean Water

Act. See section III.A.1 of this
preamble.44

Two recent Supreme Court Clean
Water Act decisions, County of Mauli,
Hawaii v. Hawaii Wildlife Fund, 140 S.
Ct. 1462, 1476 (2020) (“Maui’’) and Nat’l
Ass’n of Mfrs. v. Dep’t of Defense, 138
S. Ct. 617, 624 (2018) (“National
Association of Manufacturers”), affirm
that Congress used specific language in
the definitions of the Clean Water Act
in order to meet the objective of the Act,
that the definition of “waters of the
United States” is fundamental to
meeting the objective of the Act, and,
therefore, that the objective of the Act
must be considered in interpreting the
term ‘““‘waters of the United States.”

In Maui, the Supreme Court
instructed that ““[t]he object in a given
scenario will be to advance, in a manner
consistent with the statute’s language,
the statutory purposes that Congress
sought to achieve.” 140 S. Ct. at 1476.
The Court, in recognizing that
Congress’s purpose to ““ ‘restore and
maintain the . . . integrity of the
Nation’s waters’ ” is “reflected in the
language of the Clean Water Act,” also
found that “[t]he Act’s provisions use
specific definitional language to achieve
this result,” noting that among that
definitional language is the phrase
“navigable waters.” Id. at 1468—69
(quoting 33 U.S.C. 1251(a)).#® Thus, in
accordance with Maui, in interpreting
the “specific definitional language” of
the Clean Water Act, the agencies must
ensure that they are advancing the
statutory purposes Congress sought to
achieve.

In National Association of
Manufacturers, the Court confirmed the
importance of considering the plain
language of the objective of the Clean
Water Act when interpreting the

14 Additional provisions are also designed to
achieve the Clean Water Act’s statutory objective
and use its specific language, including the
definition of “pollution,” which the Act defines as
“the man-made or man-induced alteration of the
chemical, physical, biological, and radiological
integrity of water.” 33 U.S.C. 1362(19).

45 The Court explained:

The Act’s provisions use specific definitional
language to achieve this result. First, the Act
defines ‘“‘pollutant” broadly, including in its
definition, for example, any solid waste, incinerator
residue, “ ‘heat,”” “ ‘discarded equipment,’” or
sand (among many other things). § 502(6), 86 Stat.
886. Second, the Act defines a “‘point source” as
“‘any discernible, confined and discrete
conveyance . . . from which pollutants are or may
be discharged,’”” including, for example, any
“‘container,’” ** ‘pipe, ditch, channel, tunnel,
conduit,”” or “ ‘well.”” § 502(14), id., at 887. Third,
it defines the term ‘‘ ‘discharge of a pollutant’” as
“‘any addition of any pollutant to navigable waters
[including navigable streams, rivers, the ocean, or
coastal waters] from any point source.”” §502(12),
id., at 886.

Maui, 140 S. Ct. at 1469.
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specific definitional language of the Act,
and in particular when interpreting the
definitional language ‘‘waters of the
United States.” The Court identified
section 301’s prohibition on
unauthorized discharges as one of the
Clean Water Act’s principal tools for
achieving the objective and then
identified the definition of “waters of
the United States’ as key to the scope
of the Act: “Congress enacted the Clean
Water Act in 1972 ‘to restore and
maintain the chemical, physical, and
biological integrity of the Nation’s
waters.’ [33 U.S.C.] 1251(a). One of the
Act’s principal tools in achieving that
objective is [section] 1311(a), which
prohibits ‘the discharge of any pollutant
by any person,’ except in express
circumstances. . . . Because many of
the Clean Water Act’s substantive
provisions apply to ‘navigable waters,’
the statutory phrase ‘waters of the
United States’ circumscribes the
geographic scope of the Act in certain
respects.” 138 S. Ct. 617, 624. Thus,
consideration of the objective of the
Clean Water Act is of particular
importance when defining the
foundational phrase “waters of the
United States.”

Many other Supreme Court decisions
confirm the importance of considering
the Clean Water Act’s objective. When
faced with questions of statutory
interpretation on the scope of the Clean
Water Act, many Supreme Court
decisions begin with the objective of the
Act and examine the relevant question
through that lens. See, e.g., PUD No. 1
of Jefferson Cty v. Washington Dep’t of
Ecology, 511 U.S. 700, 704 (1994)
(interpreting the scope of Clean Water
Act section 401 and finding that the Act
“is a comprehensive water quality
statute designed to ‘restore and maintain
the chemical, physical, and biological
integrity of the Nation’s waters,””” that
“[tlhe Act also seeks to attain ‘water
quality which provides for the
protection and propagation of fish,
shellfish, and wildlife,””” and that “[t]o
achieve these ambitious goals, the Clean
Water Act establishes distinct roles for
the Federal and State Governments’’);
EPA v. California ex rel. State Water
Resources Control Bd., 426 U.S. 200,
203, 205 n.12 (1976) (“In 1972,
prompted by the conclusion of the
Senate Committee on Public Works that
‘the Federal water pollution control
program . . . has been inadequate in
every vital aspect,” Congress enacted the
[Clean Water Act], declaring ‘the
national goal that the discharge of
pollutants into the navigable waters be
Eliminated by 1985."”); Arkansas v.
Oklahoma, 503 U.S. 91, 101 (1992)

(reviewing the scope of EPA’s authority
to issue a permit affecting a downstream
State and finding that the Clean Water
Act “anticipates a partnership between
the States and the Federal Government,
animated by a shared objective: ‘to
restore and maintain the chemical,
physical, and biological integrity of the
Nation’s waters’ ”’); S.D. Warren Co. v.
Maine Bd. of Envtl. Protection, 126 S.
Ct. 1843, 1852-53 (2006) (interpreting
the scope of “discharge”’) (“Congress
passed the Clean Water Act to ‘restore
and maintain the chemical, physical,
and biological integrity of the Nation’s
waters,’ 33 U.S.C. [section] 1251(a)

. . . ."); Int’] Paper Co. v. Ouellette, 479
U.S. 481, 492-93 (1987) (“‘Congress
intended the 1972 Act amendments to
‘establish an all-encompassing program
of water pollution regulation.”. . . The
Act applies to all point sources and
virtually all bodies of water, and it sets
forth the procedures for obtaining a
permit in great detail. . . . Given that
the Act itself does not speak directly to
the issue, the Court must be guided by
the goals and policies of the Act in
determining whether it in fact pre-empts
an action based on the law of an affected
State.”).

Along with Maui and National
Association of Manufacturers, these
cases confirm that, for purposes of a
rulemaking revising the definition of
“waters of the United States,” the
agencies must consider the rule’s effect
on the chemical, physical, and
biological integrity of the nation’s
waters—i.e., on the quality of those
waters. The Supreme Court in Riverside
Bayview explained the inherent link
between the Clean Water Act’s objective
and water quality: ““This objective
incorporated a broad, systemic view of
the goal of maintaining and improving
water quality: as the House Report on
the legislation put it, ‘the word
“integrity”’ . . . refers to a condition in
which the natural structure and
function of ecosystems [are]
maintained.””” 474 U.S. at 132 (citations
omitted).

The statutory structure further
confirms that “waters of the United
States” must be interpreted to account
for the Clean Water Act’s broader
objective of promoting water quality.
The Act is replete with 90 references to
water quality—from the goals set forth
to meet the statutory objective to the
provisions surrounding research,
effluent limitations, and water quality
standards. See, e.g., 33 U.S.C. 1251(a)(2)
(“[11t is the national goal that wherever
attainable, an interim goal of water
quality which provides for the
protection and propagation of fish,
shellfish, and wildlife and provides for

recreation in and on the water be
achieved. . . .”), 1254(b)(6) (providing
that the Administrator shall collect
“basic data on chemical, physical, and
biological effects of varying water
quality”), 1311(b)(1)(C) (requiring
permits to have limits as stringent as
necessary to meet water quality
standards), 1313(c) (providing that
water quality standards ‘‘shall be such
as to protect the public health or
welfare, enhance the quality of water
and serve the purposes of this [Act]”).
And Congress was clear that “[t]he
development of information which
describes the relationship of pollutants
to water quality is essential for carrying
out the objective of the Act.”” S. Rep. No.
92-414 at 47 (1972), as reprinted in
1972 U.S.C.C.A.N. 3668, 3716; see also
id. at 3717 (“Water quality is intended
to refer to the biological, chemical and
physical parameters of aquatic
ecosystems, and is intended to include
reference to key species, natural
temperature and current flow patterns,
and other characteristics which help
describe ecosystem integrity. . . . The
criteria will allow the translation of the
narrative of the general objective of the
Act to specific and precise
parameters.”); id. at 3742 (“The
Committee has added a definition of
pollution to further refine the concept of
water quality measured by the natural
chemical, physical and biological
integrity.”). As the Sixth Circuit
explained shortly after the 1972
enactment of the Clean Water Act: “It
would, of course, make a mockery of
[Congress’s] powers if its authority to
control pollution was limited to the bed
of the navigable stream itself. The
tributaries which join to form the river
could then be used as open sewers as far
as federal regulation was concerned.
The navigable part of the river could
become a mere conduit for upstream
waste.” United States v. Ashland Oil &
Transp. Co., 504 F.2d 1317, 1326 (6th
Cir. 1974).

To be clear, the objective of the Clean
Water Act is not the only factor relevant
to determining the scope of the Act.
Rather, in light of the precise language
of the definitions in the Act, the
importance of water quality to the
statute as a whole, and Supreme Court
decisions affirming that consideration of
the objective of the Act is of primary
importance in defining its scope, the
agencies conclude that a rule defining
“waters of the United States” must
substantively consider the effects of a
revised definition on the integrity of the
nation’s waters and advance the
protection of the quality of those waters.
As discussed further below, this rule
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properly considers and advances the
objective of the Clean Water Act because
the science conclusively demonstrates
that upstream waters, including
wetlands, can affect the quality of
downstream waters and ensures
application of Clean Water Act water
quality programs to upstream waters
when their effect on downstream
traditional navigable waters, territorial
seas, and interstate waters is significant.

b. This Rule Is Founded on the 1986
Regulations, Which Advance the
Objective of the Clean Water Act

The 1986 regulations—which are
substantially the same as the 1977
regulations—represented the agencies’
interpretation of the Clean Water Act in
light of its objective and their scientific
knowledge about aquatic ecosystems. In
this rule, the agencies are exercising
their authority to construe “waters of
the United States” to mean the waters
defined by the familiar 1986 regulations,
with amendments to reflect the
agencies’ construction of limitations on
the scope of “waters of the United
States,” based on the law, the science,
and agency expertise. Of particular
import, the agencies are limiting the
scope of the longstanding regulatory
categories by adding a requirement that
tributaries, adjacent wetlands (that are
adjacent to waters other than paragraph
(a)(1) waters), and lakes and ponds,
streams, and wetlands that are not
identified in paragraphs (a)(1) through
(4) meet either the relatively permanent
standard or the significant nexus
standard as established in this rule. The
agencies also considered the extensive
public comment on the proposed rule in
developing this final rule.

The best available science confirms
that the 1986 regulations remain a
reasonable foundation for a definition of
“waters of the United States” that
furthers the water quality objective of
the Clean Water Act. See Technical
Support Document. This section of the
preamble describes the agencies’
historic rationale for the 1986 regulation
and its regulatory categories and
describes the latest science that
supports the conclusion that the
categories of waters identified in the
1986 regulations provide functions that
restore and maintain the chemical,
physical, and biological integrity of
traditional navigable waters, the
territorial seas, and interstate waters.

The agencies’ historic regulations,
eventually promulgated and referred to
as the 1986 regulations, were based on
the agencies’ construction of the scope
of the Clean Water Act and their
scientific and technical judgment about
which waters needed to be protected to

restore and maintain the chemical,
physical, and biological integrity of
traditional navigable waters, the
territorial seas, and interstate waters
(i.e., the paragraph (a)(1) waters). For
more than 45 years, the agencies
recognized the need to protect “the
many tributary streams that feed into
the tidal and commercially navigable
waters . . . since the destruction and/or
degradation of the physical, chemical,
and biological integrity of each of these
waters is threatened by the unregulated
discharge of dredged or fill material.”
See, e.g., 42 FR 37122, 37123 (July 19,
1977). The agencies have also long
recognized that the nation’s wetlands
are “a unique, valuable, irreplaceable
water resource. . . . Such areas
moderate extremes in waterflow, aid in
the natural purification of water, and
maintain and recharge the ground water
resource.” EPA, Protection of Nation’s
Wetlands: Policy Statement, 38 FR
10834 (May 2, 1973). In Riverside
Bayview, the Supreme Court
acknowledged that the agencies were
interpreting the Clean Water Act
consistent with its objective and based
on their scientific expertise:

In view of the breadth of federal regulatory
authority contemplated by the Act itself and
the inherent difficulties of defining precise
bounds to regulable waters, the Corps’
ecological judgment about the relationship
between waters and their adjacent wetlands
provides an adequate basis for a legal
judgment that adjacent wetlands may be
defined as waters under the Act.

474 U.S. at 134.

And, as the Corps stated in
promulgating the 1977 definition, “[t]he
regulation of activities that cause water
pollution cannot rely on . . . artificial
lines, however, but must focus on all
waters that together form the entire
aquatic system. Water moves in
hydrologic cycles, and the pollution of

. . part of the aquatic system . . . will
affect the water quality of the other
waters within that aquatic system.” 42
FR 37128 (July 19, 1977).

Thus, this rule includes the categories
long identified by the agencies as
affecting the water quality of paragraph
(a)(1) waters, including tributaries,
adjacent wetlands, impoundments, and
waters that do not fall within any of the
more specific categories of the
definition (a category that has been
modified and codified in this rule as
paragraph (a)(5) waters).

As discussed below, however, while
these longstanding categories continue
to provide a reasonable foundation for
this rule, this rule codifies limitations
on these categories based on the
agencies’ interpretation of the Clean
Water Act. To be clear, this rule does

not automatically include all tributaries,
adjacent wetlands, and waters assessed
under paragraph (a)(5) as jurisdictional
waters. Rather, the agencies conclude
that utilizing these longstanding,
familiar categories of waters, subject to
the relatively permanent or significant
nexus jurisdictional standards, is
consistent with the best available
science because the significant nexus
standard established in this rule is
based on an assessment of the effects of
waters in these categories on the water
quality of paragraph (a)(1) waters. In
addition, the agencies believe that
waters that meet the relatively
permanent standard individually and
cumulatively provide many functions
that benefit the integrity of paragraph
(a)(1) waters. See section IV.A.3.a.ii of
this preamble. This rule does
categorically include wetlands adjacent
to paragraph (a)(1) waters. Riverside
Bayview, 474 U.S. at 135; see also
Rapanos, 547 U.S. at 780 (Kennedy, J.,
concurring in the judgment) (“As
applied to wetlands adjacent to
navigable-in-fact waters, the Corps’
conclusive standard for jurisdiction
rests upon a reasonable inference of
ecologic interconnection, and the
assertion of jurisdiction for those
wetlands is sustainable under the Act by
showing adjacency alone. That is the
holding of Riverside Bayview.”). This
rule enables the agencies to make
science-informed determinations of
whether or not a water that falls within
these categories meets either
jurisdictional standard and therefore
satisfies the definition of “waters of the
United States” on a case-specific basis.
For a detailed discussion of
implementation of adjacent wetlands
under this rule, see section IV.A.4 of
this preamble; for additional guidance
to landowners on jurisdictional
determinations, see section IV.C.10 of
this preamble.

i. The Agencies’ Longstanding
Interpretation That Tributaries Can Be
“Waters of the United States” Is a
Reasonable Foundation for This Rule

The agencies have long construed the
Clean Water Act to include tributaries as
“waters of the United States.” In 1973,
EPA’s General Counsel issued an
opinion upon which the agency’s
subsequent rulemaking was based that
tributaries were included within the
term “navigable waters,” finding that
“this broad interpretation is well
grounded in the language of the statute
and in the legislative history, and
comports with the expressed intent of
Congress to ‘restore and maintain the
chemical, physical, and biological
integrity of the Nation’s waters.””” Envtl.
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Prot. Agency, Off. Gen. Counsel,
Meaning of the Term ‘“Navigable
Waters” (February 13, 1973), 1973 WL
21937. The Corps explained in 1977 that
its regulations necessarily encompassed
“the many tributary streams that feed
into the tidal and commercially
navigable waters’” because “‘the
destruction and/or degradation of the
physical, chemical, and biological
integrity of each of these waters is
threatened by the unregulated discharge
of dredged or fill material.”” 42 FR 37123
(July 19, 1977).

The conclusion that the Clean Water
Act includes tributaries is consistent
with the structure and history of the
statute. The Clean Water Act was not
“merely another law ‘touching interstate
waters,”” but rather “a ‘total
restructuring’ and ‘complete rewriting’
of [then] existing water pollution
legislation.” City of Milwaukee v.
Ilinois, 451 U.S. 304, 317 (1981)
(citations omitted). Congress concluded
that prior measures had been
“inadequate in every vital aspect,” and
it enacted a wholly new scheme of
point-source-based pollution controls.
EPA v. California ex rel. State Water
Res. Control Bd., 426 U.S. 200, 203
(1976) (citation omitted). The Clean
Water Act thus reflected Congress’s
fundamental dissatisfaction with prior
law.

Even before it enacted the 1972 Clean
Water Act amendments, Congress had
recognized, and had acted to address,
the danger that pollution of tributaries
may impair the quality of traditional
navigable waters downstream. Prior to
those amendments, the Federal Water
Pollution Control Act established
procedures for abatement of “(t)he
pollution of interstate or navigable
waters in or adjacent to any State or
States (whether the matter causing or
contributing to such pollution is
discharged directly into such waters or
reaches such waters after discharge into
a tributary of such waters).” 33 U.S.C.
1160(a) (1970) (emphasis added). Under
specified circumstances, the Attorney
General was authorized to bring suit on
behalf of the United States “‘to secure
abatement of the pollution.” 33 U.S.C.
1160(g) (1970). Indeed, the regulation of
tributaries as part and parcel of a
Federal effort to protect traditional
navigable waters has been a feature of
Federal law for over 100 years. Since its
enactment as section 13 of the Rivers
and Harbors Appropriation Act of 1899
(RHA), Ch. 425, section 13, 30 stat.
1152, the Refuse Act of 1899 has
prohibited the discharge of refuse
material into any ‘‘navigable water of
the United States or into any tributary
of any navigable water of the United

States,” as well as depositing refuse
material “‘on the bank of any navigable
water, or on the bank of any tributary of
any navigable water.” 33 U.S.C. 407.
That provision does not limit the
covered “tributar[ies]” to those that are
themselves used or susceptible to use
for navigation.

Thus, well over a hundred years ago,
Congress understood the necessity of
protecting tributaries in order to protect
traditional navigable waters and
recognized its authority over those
tributaries, and in the Clean Water Act
Congress sought to expand protection of
the nation’s waters. It would therefore
be unreasonable for the agencies to
construe the Clean Water Act, with its
comprehensive focus on limiting
discharges of pollutants to “waters of
the United States” and restoring and
maintaining the chemical, physical, and
biological integrity of the nation’s
waters, to exclude tributaries to
traditional navigable waters, the
territorial seas, and interstate waters.

Section 404(g) of the Clean Water Act
further supports the agencies’
interpretation that the Act covers such
tributaries. Section 404(g) authorizes
States to administer their own permit
programs over certain waters. Section
404(g)(1) provides, in relevant part, that
any State “desiring to administer its
own individual and general permit
program for the discharge of dredged or
fill material into the navigable waters
(other than those waters which are
presently used, or are susceptible to use
in their natural condition or by
reasonable improvement as a means to
transport interstate or foreign commerce

. . including wetlands adjacent
thereto)”” may submit a description of
this proposed program to EPA. 33 U.S.C.
1344(g)(1).46 Section 404(g)(1)’s
reference to navigable waters “other
than those waters used or susceptible to
use” for transporting commerce and
their adjacent wetlands plainly
indicates that the Clean Water Act
covers more than the waters in this
parenthetical.

The Supreme Court has also
recognized the relevance of section
404(g) to interpreting the scope of Clean
Water Act jurisdiction. In Riverside
Bayview, while the Supreme Court
stated that section 404(g) “does not
conclusively determine the construction
to be placed on the use of the term
‘waters’ elsewhere in the Act,” the Court
went on to say with respect to the
significance of section 404(g) that ““‘the
various provisions of the Act should be

46 The Corps retains permitting authority over the
“waters of the United States” that States cannot or
do not assume.

read in pari materia [i.e., construed
together],” ultimately concluding that
section 404(g) “‘suggest[s] strongly that
the term ‘waters’ as used in the Act”
supports the Corps’ interpretation of
“waters of the United States” to include
wetlands. 474 U.S. at 138 n.11
(emphasis added). While the Court in
SWANCC did not read section 404(g) to
definitively answer the question of the
scope of “‘waters of the United States,”
the Court offered a hypothesis that
“Congress simply wanted to include all
waters adjacent to ‘navigable waters,’
such as non-navigable tributaries and
streams.” 531 U.S. at 171. And all
members of the Supreme Court agreed
with the observation of the Rapanos
plurality that the 1977 Clean Water
Act’s authorization for States to
administer the section 404 program for
“navigable waters . . . other than”
those used or suitable for use “to
transport interstate or foreign
commerce,” 547 U.S. at 731 (quoting 33
U.S.C. 1344(g)(1)), “shows that the Act’s
term ‘navigable waters’ includes
something more than traditional
navigable waters.” Id. In light of the
history of the Act as well as Congress’s
clear understanding of the relationship
between tributaries and traditional
navigable waters, tributaries—whether
or not they themselves are traditional
navigable waters—are an obvious
candidate for the Clean Water Act’s
broader coverage. As noted above, even
long before 1972, Congress had
addressed the danger that pollution of
tributaries may impair the quality of
traditional navigable waters
downstream, and it is implausible to
suppose that Congress’s landmark 1972
legislation actually reduced the scope of
the prior statutes.

Construing “waters of the United
States” to include tributaries of
traditional navigable waters, the
territorial seas, interstate waters, or
impoundments of “waters of the United
States” is also consistent with the
discussion of tributaries in the Clean
Water Act’s legislative history. The
Senate Report accompanying the 1972
Act states that “navigable waters”
means ‘‘the navigable waters of the
United States, portions thereof,
tributaries thereof, and includes the
territorial seas and the Great Lakes.” S.
Rep. No. 92-414, at 77 (1971), as
reprinted in 1972 U.S.C.C.A.N. 3668,
3742 (emphasis added). Congress thus
restated that “‘reference to the control
requirements must be made to the
navigable waters, portions thereof, and
their tributaries.” Id. at 3743 (emphasis
added).

In addition, this rule and the 1986
regulations construe the statute not to



