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analysis is inappropriate. The agencies
have retained the language in this rule
that waters will be assessed either alone
or in combination with similarly
situated waters in the region. See
sections IV.C.9.c, IV.C.4.c, IV.C.5.c, and
IV.C.6.c of this preamble for a
discussion on the agencies’ approach to
implementing the significant nexus
standard for tributaries, adjacent
wetlands, and paragraph (a)(5) waters.
The agencies have also added language
to the definition of “significantly affect”
to further clarify that waters will be
assessed either alone or in combination
with similarly situated waters in the
region. Assessing the functions of
identified waters in combination is
consistent not only with the significant
nexus standard, as described in section
IV.A of this preamble, but with the
science demonstrating how upstream
waters affect downstream waters.
Scientists routinely analyze the
combined effects of groups of waters,
aggregating the known effect of one
water with those of ecologically similar
waters in a specific geographic area, or
to a certain scale. This is because the
chemical, physical, and biological
integrity of downstream waters is
directly related to the aggregate
contribution of upstream waters that
flow to them, including any tributaries
and connected wetlands. As a result, the
scientific literature and the Science
Report consistently document that the
health of larger downstream waters is
directly related to the aggregate health
of waters located upstream, including
waters such as wetlands that may not be
hydrologically connected but function
together to mitigate the potential
impacts of flooding and pollutant
contamination on downstream waters.
See Technical Support Document
section IILE.ii.

The agencies also disagree that the
agencies would assert jurisdiction too
broadly based on the definition of
“significantly affect.” As discussed in
section IV.A of this preamble, the
agencies have carefully crafted a rule
that falls within the limitations of the
statute while achieving the Clean Water
Act’s objective. Historically, only
roughly 12% of resources assessed in
approved jurisdictional determinations
under the Rapanos Guidance required a
significant nexus analysis, and the
agencies routinely concluded that
waters do not meet the significant nexus
standard. Based on the agencies’
experience, many waters assessed under
this rule will not have a significant
nexus to paragraph (a)(1) waters, and
thus will not be jurisdictional under the
Clean Water Act under this rule.

The following are examples of waters
that would likely not be jurisdictional
under this rule, although the agencies
recognize that each significant nexus
determination is case-specific. Examples
of waters that would not likely have a
significant nexus to paragraph (a)(1)
waters based on an assessment under
this rule of the regulatory factors and
functions include: a headwater non-
relatively permanent tributary located
within a catchment with no other
tributaries and few adjacent wetlands in
the Eastern United States, which is
many miles from the paragraph (a)(1)
water and contributes low duration, low
magnitude, and low volume flows
downstream; a group of non-relatively
permanent tributaries and adjacent
wetlands located within a closed basin
in the arid West that does not connect
to any paragraph (a)(1) water; a non-
relatively permanent tributary located
within a small catchment with another
non-relatively permanent tributary and
few adjacent wetlands in the arid West,
which exhibits losing stream conditions
and capacity to provide only infrequent
and very low volume flows to the
paragraph (a)(1) water; a ditched and
straightened non-relatively permanent
tributary with no adjacent wetlands in
the Southeastern United States that
exhibits minimal in-stream or riparian
habitat value, carries only limited
amounts of stormwater from a small
catchment, and is located miles
upstream from the paragraph (a)(1)
water; a non-adjacent wetland in the
Northwestern United States that would
likely provide only minimal functions
to a paragraph (a)(1) water given its
landscape position in relation to the
tributary network and the paragraph
(a)(1) water; and a non-tributary pond
that is hydrologically connected to the
nearest jurisdictional water only during
infrequent flooding events but which is
miles from the paragraph (a)(1) water
and would be unlikely to have a
material influence on that paragraph
(a)(1) water. While in most of these
examples, the tributary, wetland, lake,
or pond may well have had some effect
on a paragraph (a)(1) water, under the
hypothetical circumstances described,
the water(s) would not have a material
influence on the chemical, physical, or
biological integrity of the identified
paragraph (a)(1) water, i.e., does not
significantly affect that water, and
therefore the water(s) would not be
jurisdictional under the Clean Water
Act.

Conversely, the following are
examples of waters that would likely be
jurisdictional under this rule, although
again, each significant nexus

determination is case-specific. Examples
include: a second-order headwater non-
relatively permanent tributary located
within a catchment with several other
tributaries and several adjacent
wetlands in the Southwestern United
States, which are a moderate distance
from the paragraph (a)(1) water but
contribute high magnitude and high
volume flows downstream during
seasonal precipitation events that lead
to strong effects of the functions on the
paragraph (a)(1) water, including the
transport of large volumes of sediment
and woody debris that help shape and
structure the channel of the paragraph
(a)(1) water by slowing the flow of water
through channels and providing habitat
and food sources for the fish that live in
the paragraph (a)(1) water; a non-
relatively permanent tributary with
several adjacent wetlands in the
Midwestern United States that provides
breeding grounds for fish that live in
paragraph (a)(1) waters, contributes
flows of moderate magnitude and
moderate volume downstream during
frequent precipitation events, and is
located within a short distance of a
paragraph (a)(1) water; and an adjacent
wetland in the Mountain West that is
similarly situated with dozens of other
adjacent wetlands and several
tributaries, has the capacity to store high
volumes of floodwaters and to store and
process nutrients that would otherwise
reach a downstream paragraph (a)(1)
water, thereby reducing flooding and
the potential for algal blooms in the
paragraph (a)(1) water, and that
provides strong functions to a paragraph
(a)(1) water given its landscape position
in relation to the tributary network and
the paragraph (a)(1) water. Under the
hypothetical circumstances described,
the water(s) would have a material
influence on the chemical, physical, or
biological integrity of the identified
paragraph (a)(1) water, i.e., significantly
affects that water, and therefore the
water(s) would be jurisdictional under
the Clean Water Act.

The agencies also disagree that any
aggregation approach would be
subjective, unclear, or difficult to
implement. The proposed rule included
alternative options for aggregation (i.e.,
how to interpret ‘‘similarly situated”
and ““in the region”’) for the public to
comment upon. After considering
public comments, the agencies are
providing additional information in this
preamble to provide clarity regarding
implementation of ‘“‘similarly situated”
and “in the region” for purposes of
aggregating waters as part of a
significant nexus analysis. Furthermore,
the agencies have extensive experience
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aggregating waters under prior
regulatory regimes. This preamble
discusses a variety of tools that are
available for identifying waters that are
similarly situated in the region as part
of a significant nexus analysis (see, e.g.,
section IV.C.4.c of this preamble).

This rule’s provision for waters to be
assessed either alone, or in combination
with other similarly situated waters in
the region, is consistent with the
Science Report. An example from the
Science Report is illustrative. The
amount of water or biomass contributed
by a specific ephemeral stream in a
given year might be small, but the
aggregate contribution of that stream
over multiple years, or by all ephemeral
streams draining that watershed in a
given year or over multiple years, can
have important consequences on the
chemical, physical, or biological
integrity of the downstream waters.
Science Report at 6-10; see also sections
III.A.v and IILE.ii of the Technical
Support Document. Similarly, the
downstream effect of a single event,
such as pollutant discharge into a single
stream or wetland, might be negligible
but the cumulative effect of multiple
discharges could degrade the integrity of
downstream waters. The Science Report
finds, “[tlhe amount of nutrients
removed by any one stream over
multiple years or by all headwater
streams in a watershed in a given year
can have substantial consequences for
downstream waters.” Science Report at
1-11. The cumulative effects of nutrient
export from the many small headwater
streams of the Mississippi River have
resulted in large-scale ecological and
economically harmful impacts hundreds
of miles downstream, thereby impacting
commercial and recreational fisheries in
the northern Gulf of Mexico.

Many commenters asserted that the
proposed rule was unclear as to how the
agencies would interpret the “region”
for purposes of a significant nexus
analysis. Some of these commenters
expressed concern that the region would
be determined on a case-specific basis,
leading to regulatory uncertainty. Some
commenters asserted that the “region”
should be interpreted narrowly, and
many of these commenters opposed any
expansion of the scope of analysis as
compared to the Rapanos Guidance.
Several commenters stated that a
watershed or ecoregion approach to
interpreting the “region’” would be too
expansive. Many commenters supported
a watershed approach to interpreting the
“region,” with some commenters
supporting a large single point of entry
watershed and other commenters
supporting smaller watersheds (e.g.,
hydrologic unit code (HUC) 10 or HUC

12). These commenters asserted that a
watershed-based approach is consistent
with the science and would ultimately
protect the traditional navigable waters,
the territorial seas, and interstate waters
that are the focus of Clean Water Act
protections. Some commenters
criticized the Rapanos Guidance
approach for determining the ‘“‘region,”
asserting that it was too narrow and not
based on scientific evidence. Some
commenters supported an interpretation
of “region” based on hydrological
characteristics or geomorphic
characteristics, and some of these
commenters stated that such approaches
would allow for the consideration of
site-specific field data. Other
commenters supported an ecoregion-
based approach, although these
commenters differed in the “level” of
ecoregion sizes that they recommended
using. As discussed in the
implementation section below, the
agencies have determined that the
catchment of the tributary is a
reasonable and technically appropriate
scale for identifying “‘in the region” for
purposes of the significant nexus
standard. The catchment is an easily
identified and scientifically defensible
unit for identifying the scope of waters
that together may have an effect on the
chemical, physical, or biological
integrity of a particular traditional
navigable water, the territorial seas, or
an interstate water.

c. Implementation

This rule provides increased clarity
and substantial guidance to assist in
implementing the significant nexus
standard. The agencies have more than
a decade of experience implementing
the significant nexus standard by
making determinations of whether a
water alone or in combination with
similarly situated waters in the region
significantly affects a paragraph (a)(1)
water. This section of the preamble
provides the agencies’ general approach
to implementing the definition of
“significantly affect” for purposes of the
significant nexus standard. See sections
IV.C.4,1IV.C.5, and IV.C.6 of this
preamble for additional information on
how the agencies will implement the
significant nexus standard, including
identifying waterbodies on the
landscape and determining which
waters are ‘“‘similarly situated”” and “in
the region.”

i. General Scope of the Significant
Nexus Analysis

Under the significant nexus standard
in this rule, the agencies must identify
the waters that are “similarly situated”
and the “region” for purposes of

determining whether waters
“significantly affect” paragraph (a)(1)
waters. The agencies will interpret these
terms for purposes of this rule in a
similar, but not identical, manner to the
approach to these terms in the Rapanos
Guidance. The agencies’ approach in
this rule is based on longstanding
practice, the scientific support for this
rule, and practical implementation
considerations.

The focus of the significant nexus
standard is on restoring and maintaining
the chemical, physical, and biological
integrity of paragraph (a)(1) waters.
Therefore, the agencies have interpreted
the phrase ““similarly situated” under
pre-2015 practice and will continue to
interpret that phrase in this rule, in
terms of whether waters are providing
common, or similar, functions for
paragraph (a)(1) waters such that it is
reasonable to consider their effects
together. In implementing this rule, the
agencies will continue their practice
under the Rapanos Guidance of
assessing the flow characteristics and
functions of tributaries, together with
the functions performed by any
wetlands adjacent to those tributaries, to
determine whether collectively they
have a significant nexus with paragraph
(a)(1) waters. See Rapanos Guidance at
8. The agencies continue to conclude
that implementation of “similarly
situated” to include tributaries and their
adjacent wetlands in this way is
reasonable because of its strong
scientific foundation—that is, the
integral ecological relationship between
a tributary and its adjacent wetlands.
See Rapanos Guidance at 10. In
considering how to apply the significant
nexus standard, the agencies have long
focused on the integral relationship
between the ecological characteristics of
tributaries and those of their adjacent
wetlands, which determines in part
their contribution to restoring and
maintaining the chemical, physical, or
biological integrity of paragraph (a)(1)
waters. The ecological relationship
between tributaries and their adjacent
wetlands is well documented in the
scientific literature and reflects their
physical proximity as well as shared
hydrological and biological
characteristics. Id. at 9.

This approach to implementing
similarly situated is also consistent with
the scientific support for this rule.
Stream and wetland connectivity to
downstream waters, and the resulting
effects on the integrity of downstream
paragraph (a)(1) waters, is best
understood and assessed when
considered cumulatively. One of the
main conclusions of the Science Report
is that the incremental contributions of
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individual streams and wetlands are
cumulative across entire watersheds,
and their effects on downstream waters
should be evaluated within the context
of other streams and wetlands in that
watershed. See Technical Support
Document section IIL.E.ii and section
IV.A of this preamble for additional
discussion. Furthermore, this approach
is clear and implementable, and this
preamble discusses a variety of tools
that are available for determining which
waters are similarly situated as part of
a significant nexus analysis. See, e.g.,
section IV.C.4.c of this preamble. See
section IV.C.6.c of this preamble for
discussion on how the agencies intend
to implement the significant nexus
standard for waters assessed under
paragraph (a)(5).

The agencies have identified “in the
region” for purposes of the significant
nexus standard in this rule as the
catchment of the tributary. The
catchment is the area of the land surface
that drains to a specific location for a
specific hydrologic feature, in this case
the tributary. Catchments will be
delineated from the downstream-most
point of the tributary reach of interest
and include the area uphill that drains
to that point. Topography and landscape
position influence the size and
configuration of a catchment. For
example, if the tributary of interest is
East Fork Clear Creek—a second order
stream that is a tributary that flows
indirectly to a traditional navigable
water—the catchment would be
delineated from the point that East Fork
Clear Creek enters Clear Creek, a third
order stream, and include the area
uphill that drains to that point. The
catchment for East Fork Clear Creek
would include not just East Fork Clear
Creek, but also any first order streams
that flow into East Fork Clear Creek, and
these streams would be aggregated
together along with any wetlands
adjacent to the streams as part of a
significant nexus analysis. As another
example, if the tributary of interest is
Willow Creek—a first order stream that
is a tributary that flows indirectly to a
traditional navigable water—the
catchment would be delineated from the
point that Willow Creek enters a second
order stream and include the area uphill
that drains to that point. The catchment
would then only include Willow Creek,
and Willow Creek would be aggregated
together along with any adjacent
wetlands as part of a significant nexus
analysis. See discussion of stream order
in section IV.C.4.c.i of this preamble.
The catchment of the tributary of
interest may contain not just the
tributary of interest, but also lower order

tributaries that are aggregated together
along with any adjacent wetlands as
part of a significant nexus analysis.

This region (i.e., the catchment of the
tributary) for the vast majority of
tributaries is smaller, and usually
substantially smaller, than the region
identified by the watershed that drains
to the nearest point of entry of a
paragraph (a)(1) water, which was the
“region” used to implement the 2015
Clean Water Rule. While this region is
generally larger than the region assessed
in the Rapanos Guidance under which
the agencies assessed the relevant reach
of a tributary in combination with its
adjacent wetlands, the catchment is an
easily identified and scientifically
defensible unit for identifying the scope
of waters that together may have an
effect on the chemical, physical, or
biological integrity of a particular
traditional navigable water, the
territorial seas, or an interstate water.
Moreover, the catchment is often
considered an appropriate spatial unit
for water resource management.
Anthropogenic actions and natural
events can have widespread effects
within the catchment that collectively
impact the integrity and quality of the
relevant paragraph (a)(1) water. The
functions of the contributing waters are
inextricably linked and have a
cumulative effect on the integrity of the
paragraph (a)(1) water. For these
reasons, it is more appropriate to
conduct a significant nexus analysis at
the catchment scale than to focus on a
specific site, such as an individual
stream segment. In light of the scientific
literature, the longstanding approach of
the agencies’ implementation of the
Clean Water Act, and the statutory goals
underpinning Justice Kennedy’s
significant nexus framework, the
agencies consider the catchment of the
tributary to be the appropriate “region”
for a significant nexus analysis.
Therefore, all tributaries in a catchment
and their adjacent wetlands, if any, will
be assessed in combination to determine
whether the significant nexus standard
is met.

For practical administrative purposes,
this rule does not require evaluation of
all similarly situated waters when
concluding that those waters have a
significant nexus to a paragraph (a)(1)
water. When an identified subset of
similarly situated waters provides a
sufficient science-based justification to
conclude presence of a significant
nexus, for efficiency purposes a
significant nexus analysis need not
require time and resources to locate and
analyze all similarly situated waters in
the entire catchment. For example, if a
single waterbody or a group of similarly

situated waterbodies in a portion of the
catchment is determined to significantly
affect the chemical, physical, or
biological integrity of a paragraph (a)(1)
water, the analysis does not have to
document all of the similarly situated
waterbodies in the catchment in order to
complete the significant nexus analysis
for the water(s) subject to the
jurisdictional determination. A
conclusion that a significant nexus is
lacking may not, however, be based on
consideration of some subset of
similarly situated waters because under
the significant nexus standard, the
inquiry is how the similarly situated
waters in combination affect the
integrity of the paragraph (a)(1) water.
Individuals uncertain about the status of
waters on their property may obtain a
jurisdictional determination from the
Corps. The Corps does not charge a fee
for this service. See 33 CFR 325.1; RGL
16—01 (2016).

ii. Assessing the Functions and
Considering the Factors

In determining whether a water alone
or in combination with similarly
situated waters in the region has a
material influence on the chemical,
physical, or biological integrity of a
paragraph (a)(1) water, the agencies will
assess the functions in paragraph
(c)(6)(i) of this rule and consider the
factors in paragraph (c)(6)(ii) this rule in
order to reasonably determine
jurisdiction based on the record before
them.126 The agencies will consider the
factors in this rule to analyze the
strength of the influence of the
functions on paragraph (a)(1) waters. In
general, functions associated with
stronger factors increase the likelihood
of demonstrating a material influence on
paragraph (a)(1) waters. For example,
when assessing the functions provided
by the subject waters (and any similarly
situated waters) to paragraph (a)(1)
waters, the agencies would consider
whether the factors are likely to increase
the strength of the influence on the
paragraph (a)(1) water. Distance from a
paragraph (a)(1) water; high frequency,
magnitude, or duration of hydrologic
connections; high density of similarly
situated waters; landscape position and
geomorphology translating to a high
likelihood of effects on paragraph (a)(1)
waters; and/or certain climatological
variables like rainfall patterns leading to
more frequent hydrologic connections

126 The agencies are not requiring the use of
“functional assessment’” methods for significant
nexus analyses under this rule. “Functional
assessment” methods are used in other regulatory
contexts, such as for mitigation planning, to
explicitly measure the strength of functions at the
impact site and potential mitigation site(s).
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all translate to a higher likelihood of
effects on paragraph (a)(1) waters.
Functions associated with weaker
factors decrease the likelihood of
demonstrating a material influence on
paragraph (a)(1) waters. For example,
when assessing the functions provided
by the subject waters (and any similarly
situated waters) to paragraph (a)(1)
waters, the agencies would consider
whether the factors are likely to
decrease the strength of the influence on
the paragraph (a)(1) water. These factors
can include a far distance from a
paragraph (a)(1) water; low frequency,
magnitude, or duration of hydrologic
connections; low density of similarly
situated waters; landscape position and
geomorphology translating to a low
likelihood of effects on paragraph (a)(1)
waters; and/or climatological variables
like rainfall patterns translating to a low
likelihood of effects on paragraph (a)(1)
waters. Thus, analyses of waters that
provide the listed functions to
paragraph (a)(1) waters, but where only
weak factors are present, may not be
sufficient to demonstrate a material
influence. In assessing the functions
under this rule, if a water, either alone
or in combination with similarly
situated waters in the region, performs
one function that has a material
influence on the integrity of a paragraph
(a)(1) water, that water would have a
significant nexus. The agencies will
consider all of the factors together when
assessing the functions and the strength
of the influence in the context of each
case-specific determination of
jurisdiction. Consistent with
longstanding practice, the agencies will
make decisions based on best
professional judgment and on the best
available information.

When assessing the functions and
considering the factors in the final rule
to analyze the influence of subject
waters on the integrity of paragraph
(a)(1) waters, the likelihood of a material
influence is generally greater with
increases in the number or size of the
aquatic resource or resources being
considered, decreasing distance from
the identified paragraph (a)(1) water, as
well as with increased density of the
waters considered in combination as
similarly situated waters. However, the
agencies also recognize that in
watersheds with fewer aquatic
resources, a smaller number and/or
lower density of similarly situated
waters can provide functions that have
disproportionate effects on paragraph
(a)(1) waters. Hydrologic factors include
the frequency, duration, magnitude,
timing, and rate of hydrologic
connections, as well as surface and

shallow subsurface hydrologic
connections. The presence of a surface
or shallow subsurface hydrologic
connection, as well as increased
frequency, magnitude, or duration of
such connections, can increase the
strength of the functions that the subject
waters provide to paragraph (a)(1)
waters, and the corresponding chemical,
physical (i.e., hydrologic), or biological
influence that a water has on paragraph
(a)(1) waters. In some situations, streams
with low duration but a high volume of
flow can provide strong functions to
paragraph (a)(1) waters by transporting
large volumes of water, sediment, and
woody debris that help maintain the
integrity of those larger waters. A lack
of hydrologic connections can also in
some cases contribute to the strength of
effects for certain functions such as
floodwater attenuation or the retention
and transformation of nutrients and
other pollutants. Landscape position
and geomorphology provide critical
information about the relative location
of the subject waters being considered
within the watershed and their spatial
relationship to the paragraph (a)(1)
water. The slope, soil composition and
transmissivity, and waterbody substrate
composition and other physical
characteristics (e.g., channel shape) can
all impact the strength of the functions
identified in this rule and the associated
influence on paragraph (a)(1) waters.
Climatological factors like temperature,
rainfall, and snowpack in a given region
can influence the strength of the
functions provided by the subject waters
to paragraph (a)(1) waters by affecting
the frequency, duration, magnitude,
timing, and rate of hydrological
connections.

There are ways the agencies can
consider a changing climate under the
significant nexus standard, but only to
the extent it is relevant to the evaluation
of whether the subject waters
significantly affect the chemical,
physical, or biological integrity of
paragraph (a)(1) waters. For example, a
lake that dries up from warming
temperatures due to climate change and
no longer has a surface hydrologic
connection to downstream waters at the
time of assessment might become non-
jurisdictional, whereas another lake that
previously had limited surface
hydrologic connectivity might have
increased hydrologic connectivity with
higher precipitation conditions under a
changing climate.

In addition, under the significant
nexus standard the agencies can
consider the functions of streams,
wetlands, and open waters that support
the resilience of the chemical, physical,
or biological integrity of paragraph (a)(1)

waters to climate change. For example,
more intense and frequent storms and
other shifts in precipitation cause floods
to increase in frequency and volume in
some areas of the United States. A
significant nexus determination can
evaluate the strength of the effect of
runoff storage in wetlands, open waters,
and headwater tributaries in mitigating
increased flood risk associated with
climate change in paragraph (a)(1)
waters. In other areas of the country,
drought is leading to decreased
baseflows in paragraph (a)(1) waters. A
significant nexus analysis can assess
whether the transmission of flows into
alluvial or regional aquifer storage
through tributaries and wetlands can
mitigate for these climate change-related
conditions, and assess those benefits to
paragraph (a)(1) waters. Changes in flow
in tributaries caused by climate change
will also be relevant to the relatively
permanent standard, but that standard
does not allow the agencies to take into
account the contribution of upstream
waters to the resilience of the integrity
of downstream waters. However,
considering on a case-specific basis the
strength and importance of the
functions provided by aquatic resources
that contribute to the resilience of the
integrity of paragraph (a)(1) waters to
climate change is consistent with the
policy and goals of the Clean Water Act,
case law, and the policy goals of this
administration as articulated in
Executive Order 13990.

The agencies recognize that there are
climate benefits that streams, wetlands,
and open waters provide that are not
related to restoring or maintaining the
integrity of paragraph (a)(1) waters, such
as carbon sequestration. Those functions
are not considered under this rule,
because they are not directly related to
the chemical, physical, or biological
integrity of paragraph (a)(1) waters and
therefore are not relevant to Clean Water
Act jurisdiction.

The record for determinations of
jurisdiction (e.g., approved
jurisdictional determinations for section
404 permits) for waters evaluated under
the significant nexus standard will
include available information
supporting the determination. In
addition to location and other
descriptive information regarding the
water at issue, the record will include
an explanation of the rationale for the
jurisdictional conclusion and a
description of the information used.
Relevant information can come from
many sources and may in some cases
include studies of the same type of
water or similarly situated waters that
apply to the water being evaluated. The
determination of jurisdiction applies
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only to the subject waters located in the
area of interest and is a case-specific
determination based on current
conditions (except in the case of a
potential enforcement action). Any
similarly situated waters that are part of
the significant nexus analysis but that
are not in the area of interest are not
subject to the jurisdictional decision
(and so would not automatically be
deemed jurisdictional or non-
jurisdictional). For example, where the
subject water is a portion of a tributary
reach, the significant nexus analysis
would encompass the entire tributary
reach of the same order, any tributaries
within the catchment of that reach, and
any wetlands adjacent to those
tributaries. However, the jurisdictional
determination would only apply to the
portion of the tributary reach that is
subject to the determination.

iii. Tools for a Significant Nexus
Analysis

The agencies have used many tools
and sources of information to assess
significant effects on the chemical,
physical, and biological integrity of
paragraph (a)(1) waters. Some tools and
resources that the agencies have used to
provide and evaluate evidence of a
significant effect on the physical
integrity of paragraph (a)(1) waters
include USGS stream gage data,
floodplain maps, statistical analyses,
hydrologic models and modeling tools
such as USGS’s StreamStats or the
Corps’ Hydrologic Engineering Centers
River System Analysis System (HEC—
RAS), physical indicators of flow such
as the presence and characteristics of a
reliable OHWM with a channel defined
by bed and banks, or other physical
indicators of flow including such
characteristics as shelving, wracking,
water staining, sediment sorting, and
scour, information from NRCS soil
surveys, precipitation and rainfall data,
and NRCS snow telemetry (SNOTEL)
data or NOAA national snow analyses
maps.

To evaluate the evidence of a
significant effect on the biological
integrity of paragraph (a)(1) waters, the
agencies and practitioners have used
tools and resources such as: population
survey data and reports from Federal,
Tribal, and State resource agencies,
natural history museum collections
databases, bioassessment program
databases, fish passage inventories, U.S.
Fish and Wildlife Service (FWS) Critical
Habitat layers, species distribution
models, and scientific literature and
references from studies pertinent to the
distribution and natural history of the
species under consideration.

Tools and resources that can provide
and evaluate evidence of a significant
effect on the chemical integrity of
paragraph (a)(1) waters include data
from USGS water quality monitoring
stations; Tribal, State, and local water
quality reports; water quality
monitoring and assessment databases;
EPA’s How’s My Waterway (available at
https://www.epa.gov/waterdata/hows-
my-waterway), which identifies Clean
Water Act section 303(d) listed waters,
water quality impairments, and total
maximum daily loads; watershed
studies; stormwater runoff data or
models; EPA’s NEPAssist (available at
https://www.epa.gov/nepa/nepassist),
which provides locations and
information on wastewater discharge
facilities and hazardous-waste sites; the
National Land Cover Database (NLCD);
and scientific literature and references
from studies pertinent to the parameters
being reviewed. EPA has developed a
web-based interactive water quality and
quantity modeling system (Hydrologic
and Water Quality System, HAWQS,
available at https://www.epa.gov/
waterdata/hawqs-hydrologic-and-water-
quality-system) that is being used to
assess the cumulative effects of
wetlands on the larger waters to which
they drain. Additional approaches to
quantifying the hydrologic storage
capacity of wetlands include statistical
models, such as pairing LIDAR-based
topography with precipitation totals.
Both statistical and process-based
models have been used to quantify the
nutrient removal capacities of non-
floodplain wetlands, and in some cases
to assess the effects of non-floodplain
wetland nutrient removal, retention, or
transformation on downstream water
quality. Evaluations of a significant
effect on the chemical integrity of a
paragraph (a)(1) water may include
qualitative reviews of available
information or incorporate quantitative
analysis components including
predictive transport modeling.

10. Guidance for Landowners on How
To Know When Clean Water Act
Permits are Required

The agencies understand that
landowners would like to be able to
easily discern whether their property
contains any ‘‘waters of the United
States” such that they may need to
apply for a relevant Clean Water Act
permit. With this rule, the agencies
strive to provide additional clarity for
the public. To that end, the rule clearly
excludes some waters from Clean Water
Act jurisdiction, thereby narrowing the
category of waters that require
additional jurisdictional analysis. The
rule also clearly identifies some

categories of waters as jurisdictional by
rule without the need for further
analysis. For the small percentage of
waters that are not categorically
excluded from, or included in, Clean
Water Act jurisdiction, and which do
not meet the relatively permanent
standard, the agencies have established
a new regulatory provision defining the
meaning of “‘significantly affect” to
guide implementation of the significant
nexus standard. This provision provides
the public with a clearer picture of the
functions the agencies will assess and
the factors the agencies will consider in
determining whether waters being
analyzed “‘significantly affect” (i.e.,
have a material influence on) the
integrity of traditional navigable waters,
the territorial seas, or interstate waters
and therefore meet the rule’s definition
of “waters of the United States.”

Recognizing the concerns of
landowners, the discussion below is
designed to bring together information
from the statute, the final rule’s text,
and this preamble—including the many
useful tools identified in this
preamble—to provide individual
landowners with the step-by-step
information needed to make informed
decisions.?27 In addition, as discussed
further below, the Corps has established
a process for landowners to request an
official determination of whether or not
there are ‘“waters of the United States”
on their property. The Corps does not
charge a fee for this service.128 In cases
where a landowner seeks to undertake
an activity that involves discharges of
dredged or fill material into areas that
are “‘waters of the United States” that is
not exempt from the permit
requirements of the Clean Water Act,
this section provides information about
some of the general permits the
Corps 129 has established that allow
certain activities to proceed with little
or no delay if the general conditions and
any special conditions for the permit are
met. Lastly, this section provides
information for those rare occasions
when a landowner needs an individual
section 404 permit for an activity
regulated under that section of the Clean
Water Act.

127 See also https://www.epa.gov/wotus for the
latest information on implementation of the
definition of “waters of the United States.”

128 To obtain a speedier determination, some
landowners choose to incur some expense in
providing site information supporting the
jurisdictional determination request, such as a
delineation of the lake or pond, stream, or wetland.

129 The agencies note that New Jersey, Michigan,
and Florida have assumed administration of section
404 programs for certain waters in those States
under section 404(g) of the Act.
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Step 1: Is the activity I want to take
on my property exempt from needing a
Clean Water Act permit?

Not all activities in or discharges to
“waters of the United States” require
authorization under the Clean Water
Act. Generally, section 402 or section
404 permits are required if a person is
discharging, or adding, a “pollutant”
from a “point source” to the “waters of
the United States.” The terms
“discharge of a pollutant,” “pollutant,”
and “point source” all have specific
definitions in the Clean Water Act that
must be met for the Act’s requirements
to apply. Even if a landowner is
discharging a “pollutant” from a “point
source,” those discharges still may not
require a Clean Water Act permit
because the statute and the agencies’
regulations exempt some types of
discharges from permitting under
section 404 (for dredged and fill
material) and section 402 (for other
pollutants).

If a landowner wants to dredge or fill
“waters of the United States,” many
activities are exempt from the Clean
Water Act’s section 404 permitting
requirements,13° including:

¢ Established (ongoing) farming,
ranching, and silviculture activities
such as plowing, seeding, cultivating,
minor drainage, harvesting for the
production of food, fiber, and forest
products, or upland soil and water
conservation practices;

e Maintenance (but not construction)
of drainage ditches;

o Construction and maintenance of
irrigation ditches;

o Construction and maintenance of
farm or stock ponds;

¢ Construction and maintenance of
farm and forest roads, in accordance
with best management practices; and

» Maintenance of structures such as
dams, dikes, and levees.

Additionally, many discharges of
pollutants other than dredged or fill
material do not require section 402
permits: 131

¢ Any discharge of sewage from
vessels, effluent from properly
functioning marine engines, laundry,
shower, and galley sink wastes, or any
other discharge incidental to the normal
operation of a vessel;

o Any introduction of pollutants from
nonpoint-source agricultural and

130 Note, however, that Clean Water Act section
404(f) establishes circumstances (based on certain
effects on “‘waters of the United States”) under
which an activity listed as exempt is no longer
exempt. For more detail, see section 404(f) and the
regulations on ““discharges not requiring a permit”
at 33 CFR 323.4.

131 See 40 CFR 122.3 for the regulatory
provisions.

silvicultural activities, including storm
water runoff from orchards, cultivated
crops, pastures, range lands, and forest
lands;

o Return flows from irrigated
agriculture; and

o Discharges from a water transfer.

Step 2: Is water on my property
covered by this rule?

The Clean Water Act does not cover
every geographic feature with water in
it; nor does it subject all activities in
waters meeting the definition of “waters
of the United States” to regulation (as
discussed in Step 1). Puddles may
periodically contain water, but they are
not lakes, ponds, streams, or wetlands
and they are not “waters of the United
States.” The rule also has a well-
established, very specific, three-factor
definition of wetlands. That definition
requires the presence of particular
wetland hydrology, soils, and
vegetation. Therefore, a homeowner’s
backyard that is soggy only immediately
after a rainstorm is not “waters of the
United States” under the rule.

Some waters are always jurisdictional
under the rule: traditional navigable
waters, the territorial seas, and interstate
waters. Lakes and ponds, streams
(including certain ditches), and
wetlands that are not always
jurisdictional under paragraph (a)(1) of
the rule require additional assessment to
determine whether they are “waters of
the United States” under other
categories of the rule. This additional
assessment follows longstanding
principles.

If a landowner’s property does not
contain the types of waters, including
wetlands, covered by this rule, it is not
jurisdictional.

Step 3: Is the water on my property
excluded from the definition of “waters
of the United States”?

In evaluating whether a water,
including a wetland, on a landowner’s
property is covered by the Clean Water
Act, first determine whether it fits into
one of this rule’s categorical exclusions.
The rule excludes certain features that
commonly contain water but are not
“waters of the United States’ (so long as
the features are not the types of waters
that are always jurisdictional—
traditional navigable waters, the
territorial seas, and interstate waters):

e prior converted cropland;

o ditches (including roadside ditches)
excavated wholly in and draining only
dry land and that do not carry a
relatively permanent flow of water;

o artificially irrigated areas that
would revert to dry land if the irrigation
ceased;

o artificial lakes or ponds created by
excavating or diking dry land to collect

and retain water and which are used
exclusively for such purposes as stock
watering, irrigation, settling basins, or
rice growing;

o artificial reflecting or swimming
pools or other small ornamental bodies
of water created by excavating or diking
dry land to retain water for primarily
aesthetic reasons;

o waterfilled depressions created in
dry land incidental to construction
activity and pits excavated in dry land
for the purpose of obtaining fill, sand,
or gravel unless and until the
construction or excavation operation is
abandoned and the resulting body of
water meets the definition of “waters of
the United States’’;

e swales and erosional features (e.g.,
gullies, small washes) characterized by
low volume, infrequent, or short
duration flow; and

o waste treatment systems, including
treatment ponds or lagoons, designed to
meet the requirements of the Clean
Water Act.

These exclusions are discussed in
more detail in section IV.C.7 of this
preamble.

Where a feature located on a
landowner’s property satisfies the terms
of an exclusion, it is not jurisdictional
under the Clean Water Act. That is the
case even where the feature would
otherwise be jurisdictional as an
impoundment; tributary; adjacent
wetland; or intrastate lake or pond,
stream, or wetland under this rule.

Step 4: If the activity I want to
undertake on my property is not exempt
from permitting requirements, and the
feature on my property is likely a water
for purposes of the rule (and is not
covered by one of the exclusions), what
do I do next?

If the feature on a landowner’s
property is likely a geographic feature
considered to be a water, including a
wetland, for purposes of the rule and is
not covered by one of the exclusions,
the next step is to determine if the water
is a “‘water of the United States” under
one of the longstanding categories in the
rule: (1) traditional navigable waters, the
territorial seas, and interstate waters; (2)
jurisdictional impoundments of “waters
of the United States”; (3) jurisdictional
tributaries; (4) jurisdictional adjacent
wetlands; and (5) intrastate lakes and
ponds, streams, or wetlands not
identified in paragraphs (a)(1) through
(4) of the rule that meet either the
relatively permanent standard or the
significant nexus standard.

This preamble identifies publicly
available tools and resources to assist
landowners in understanding the
jurisdictional status of waters, including
tributaries and wetlands, that may be
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present on their lands. At the same time,
the agencies recognize there are
circumstances under which it may be
difficult for an individual landowner to
determine on their own whether a water
on their land is jurisdictional. This
section can help landowners to
conclude whether a water on their land
is likely to be jurisdictional; if
landowners want certainty, they can ask
the Corps for an approved jurisdictional
determination. The Corps does not
charge a fee for this service.
Alternatively, as discussed below, some
of these activities are readily authorized
under a nationwide or regional general
permit issued by the Corps. A
landowner does not need an approved
jurisdictional determination for an
activity authorized by a general permit.

(1) Traditional Navigable Waters, the
Territorial Seas, and Interstate Waters

Traditional navigable waters, the
territorial seas, and interstate waters are
always jurisdictional. Section IV.C.2. of
this preamble explains how the agencies
will identify these waters.

(2) Jurisdictional Impoundments of
“Waters of the United States”

Impoundments are distinguishable
from natural lakes and ponds because
they are created by discrete structures
(often human-built) like dams or levees
that typically have the effect of raising
the water surface elevation, creating or
expanding the area of open water, or
both. Impoundments can be natural
(like beaver ponds) or artificial (like
reservoirs). Under the rule,
jurisdictional impoundments include
(1) impoundments created by
impounding one of the “waters of
United States” that was jurisdictional
under this rule’s definition at the time
the impoundment was created, and (2)
impoundments of waters that at the time
of assessment meet the definition of
“waters of the United States” under the
rule as a traditional navigable water, the
territorial seas, interstate water,
jurisdictional tributary, or jurisdictional
adjacent wetland, regardless of the
water’s jurisdictional status at the time
the impoundment was created. Section
IV.C.3 of this preamble explains how
the agencies will identify jurisdictional
impoundments.

(3) Jurisdictional Tributaries

The agencies understand that it can be
confusing to determine if certain waters
and features are tributaries, and whether
those tributaries are ‘“‘waters of the
United States.” It can be especially
confusing if waters or features on a
landowner’s property are periodically
dry—some examples include washes,

swales, and ephemeral streams. So how
can a landowner determine whether
features like this are jurisdictional?

The first question is whether the
water or feature on a landowner’s
property is excluded as an erosional
feature or is potentially jurisdictional as
a stream. Section IV.C.7.c.ii.3 of this
preamble discusses the distinctions
between excluded erosional features
like swales, washes, and gullies and
potentially jurisdictional streams. So,
for example, a water would be a stream,
not an excluded erosional feature, if the
water has a defined channel and an
indicator of an ordinary high water
mark such as a natural line impressed
on the bank.132

If the water is determined to be a
stream, the next question is whether
that stream is part of the tributary
system of a traditional navigable water,
the territorial seas, or an interstate
water. For tools that can help a
landowner make this determination, see
Step 5, below. If it is part of such a
tributary system, the final question is
whether it satisfies either the relatively
permanent standard or the significant
nexus standard under this rule. See
section IV.C.4.c of this preamble for
additional information on how to apply
these standards. Also, the landowner
can ask the Corps to determine whether
the feature on their property is
jurisdictional as discussed further
below.

The agencies recognize that it can be
confusing that streams with less than
relatively permanent flow, which often
look dry, can be “waters of the United
States.” But such streams, where they
meet the significant nexus standard, are
important parts of the ecological system
that sustains traditional navigable
waters, the territorial seas, and interstate
waters. For example, while almost all
the streams in Arizona regularly do not
have water in them, they are essential to
the flow in downstream waters, like the
Colorado River. Similarly, headwater
ephemeral streams in the forests of the
Northeastern United States are essential
to flow in downstream rivers. Filling
ephemeral streams could cause
significant harm to the downstream
rivers. The importance of ephemeral
streams is evident from videos of these
streams flowing after rain events in the
Southwest. This video 133 also

132 The Corps has useful guidance on how to
identify an ordinary high water mark, including
Regulatory Guidance Letter 05-05, *“‘Ordinary High
Water Mark” (available at https://www.nap.
usace.army.mil/Portals/39/docs/regulatory/rgls/
rglo5-05.pdf).

133 J.S. Department of Agriculture, Agricultural
Research Service, Multiflume Runoff Event August
1, 1990, https://www.tucson.ars.ag.gov/unit/
WGWebcam/WalnutGulchWebcam.htm.

highlights the difference between dry
land and ephemeral tributaries and
demonstrates why landowners would
not want to construct a building in an
ephemeral stream.

(4) Jurisdictional Adjacent Wetlands

The rule uses the same definition of
““adjacent” that has been used by the
agencies for the past 45 years: 134
adjacent means bordering, contiguous,
or neighboring. The agencies have long
used three criteria to identify wetlands
that are adjacent. These criteria are: (1)
the wetland has an unbroken surface or
shallow subsurface connection to a
jurisdictional water; (2) the wetland is
separated from a jurisdictional water by
an artificial dike, natural berm, or the
like; or (3) the wetland is reasonably
close to a jurisdictional water. There is
an extensive discussion of how the
agencies will implement these criteria
in section IV.C.5.c of this preamble. The
agencies have not established a specific
distance limitation in the rule beyond
which wetlands are never adjacent, but
nearly 45 years of implementation of
this definition shows in a substantial
number of cases, adjacent wetlands abut
(touch) a jurisdictional water. And, on
the whole, nationwide, adjacent
wetlands are within a few hundred feet
from jurisdictional waters (and in the
instances where the distance is greater
than a few hundred feet, adjacency is
likely supported by a pipe, non-
jurisdictional ditch, karst geology, or
some other feature that connects the
wetland directly to the jurisdictional
water).

Examples of “adjacent” wetlands
include wetlands that touch
jurisdictional tributaries. If the wetland
is only separated from the jurisdictional
tributary by a levee, it is adjacent. If
there is a barrier, like a river berm or a
dike, between the wetland and a
jurisdictional tributary, for example, the
wetland still meets the definition of
“adjacent.” If the wetland is connected
to a jurisdictional tributary by a ditch
that is not jurisdictional, the wetland is
adjacent.

If your property contains a “wetland”
and it is “‘adjacent” it must also meet
one of the rule’s jurisdictional tests.
Wetlands that are themselves traditional
navigable waters, interstate waters, or
are “adjacent” to such waters are
“waters of the United States” by rule.

134 The 2020 NWPR had a different definition and
was in effect from June 22, 2020 (in all jurisdictions
except Colorado, where the rule did not go into
effect until April 26, 2021) to August 30, 2021,
when the rule was vacated by the Arizona district
court. The 2015 Clean Water Rule had the same
definition of “adjacent” but added a definition of
“neighboring.”



Federal Register/Vol. 88, No. 11/ Wednesday, January 18, 2023/Rules and Regulations

3133

This includes, for example, tidal
marshes along the Atlantic Coast that
are subject to the ebb and flow of the
tide and therefore are traditional
navigable waters, wetlands that are
separated from the Mississippi River
from levees, and the Great Dismal
Swamp, a wetland which crosses the
border between Virginia and North
Carolina. Other ‘“‘adjacent”” wetlands are
only “waters of the United States” if
they satisfy either the relatively
permanent standard or the significant
nexus standard.

(5) Jurisdictional Intrastate Lakes and
Ponds, Streams, or Wetlands Not
Identified in Paragraphs (a)(1) Through
(4) of the Rule

The rule defines “waters of the United
States’ to include “‘intrastate lakes and
ponds, streams, or wetlands not
identified in paragraphs (a)(1) through
(4)” that meet either the relatively
permanent standard or the significant
nexus standard. The agencies intend to
identify relatively permanent waters
under this provision using a similar
approach to the one described for
relatively permanent tributaries in
section IV.C.4.c.ii of this preamble. In
implementing the significant nexus
standard, the agencies generally intend
to analyze these waters individually to
determine if they significantly affect the
chemical, physical, or biological
integrity of a paragraph (a)(1) water. One
example of the kind of water that is
likely to be assessed under this
provision is a lake that is close to a
jurisdictional tributary or traditional
navigable water, the territorial seas, or
an interstate water, but that is not part
of the tributary system; this is because
the adjacency provision in the rule (and
in the longstanding regulations) applies
only to wetlands, not to lakes and
ponds.

Step 5: Are there resources and
sources of help from the agencies to aid
me in this process?

Yes, in addition to the rule and
preamble, the agencies have identified
several other types of resources to help
landowners in the jurisdictional and
permitting process. First, the agencies
have identified a number of publicly
available, user-friendly tools and
resources for landowners seeking more
information about whether their
property contains “waters of the United
States.” Next, the Corps has established
a process for landowners to request an
official determination of whether or not
there are “waters of the United States”
on their property. Finally, in cases
where a landowner is undertaking an
activity that is not exempt from the
permit requirements of the Clean Water

Act and their land contains waters that
are likely to be or that the Corps has
determined to be “waters of the United
States,” this section provides
information about some of the general
permits the Corps has established that
allow certain activities to proceed with
little or no delay if the general and any
special conditions for the permit are
met. In addition, EPA and authorized
states have established general permits
for a wide variety of discharges subject
to permitting under section 402 that
have minimal impacts to waters.
Finally, this section also provides
information on those rare occasions
when a landowner needs an individual
Clean Water Act section 404 permit.

(1) Are there any publicly available
tools and resources to help me get more
information about waters on my land?

This preamble includes an extensive
discussion of the many tools and
resources the agencies can use when
making jurisdictional determinations. It
also discusses publicly available
resources that provide jurisdictional and
permit information. See sections IV.G
and H of this preamble. Some of these
publicly available tools and resources
may be particularly useful for
landowners seeking more information
about whether their property might
contain “waters of the United States.”
For example, EPA’s Clean Water Act
Approved Jurisdictional Determination
website (available at https://watersgeo.
epa.gov/cwa/CWA-JDs/) includes a map
viewer that shows where waters have
been determined to be jurisdictional or
non-jurisdictional based on approved
jurisdictional determinations. Users can
quickly and easily input a location (e.g.,
a city and State, or a latitude and
longitude) to view approved
jurisdictional determinations that have
been finalized in a specific geographic
area. Additionally, publicly available
map viewers integrate datasets, allowing
users to consolidate and evaluate
relevant data from multiple sources in
one visual platform. EPA’s EnviroAtlas
(available at https://www.epa.gov/
enviroatlas/enviroatlas-interactive-map)
is a map viewer that provides
information and interpretative tools to
help facilitate surface water assessments
using multiple data layers such as land
cover, stream hydrography, soils, and
topography. Users can quickly and
easily input a location (e.g., a city and
State, or a latitude and longitude) and
select relevant map layers from a list of
individual datasets and indices. The
EPA Watershed Assessment, Tracking,
and Environmental Results System
(WATERS) Geoviewer (available at
https://www.epa.gov/waterdata/waters-

geoviewer) provides many map layers,
including water map layers like
NHDPlus, and watershed reports for
analysis and interpretation. Similarly, in
the USGS National Map Viewer
(available at https://apps.
nationalmap.gov/viewer/) users can
view different map layers, including
aerial imagery, water map layers like the
NHD and NHDPlus High Resolution,
wetlands map layers like NWI, and land
cover, elevation data, and topographic
maps. EPA’s How’s My Waterway
mapper (available at https://
mywaterway.epa.gov/) provides users
with information about the water
quality of their local waterways,
including information about water
quality impairments and section 402
permitted dischargers.

(2) How can I obtain a jurisdictional
determination for a water on my
property?

The Corps has long provided
jurisdictional determinations as a public
service. The Corps does not charge a fee
for this service. There are two types of
jurisdictional determinations provided
by the Corps: approved jurisdictional
determinations and preliminary
jurisdictional determinations. An
approved jurisdictional determination is
a Corps document stating the presence
or absence of waters of the United States
on a parcel or a written statement and
map identifying the limits of waters of
the United States on a parcel. A
preliminary jurisdictional determination
is a document indicating that there may
be waters of the United States on a
parcel or indications of the approximate
location(s) of waters of the United States
on a parcel. The Corps recognizes the
value of jurisdictional determinations to
the public and reaffirms the Corps’
commitment to continue its practice of
providing jurisdictional determinations,
for which it does not charge a fee, upon
request. A landowner who would like to
know whether areas on their property
meet the definition of “waters of the
United States” may contact their local
Corps district regulatory office at any
time. The list of local district regulatory
offices is available at the following link:
https://www.usace.army.mil/Missions/
Locations/. Contact information is
available at the link for each local office.

When a local district regulatory office
is contacted, district personnel will
ensure that the landowner understands
the different types of jurisdictional
determinations so the landowner can
make an informed decision about which
type of jurisdictional determination is
most appropriate for the landowner’s
circumstances. See section III.A.1.b of
this preamble for a discussion of the
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types of jurisdictional determinations
the Corps issues. Once the landowner
determines the best option for their
particular circumstance, it is the Corps’
policy to honor the request unless it is
impracticable.

The Corps may need to conduct one
or more site visits to collect information
when a landowner requests an approved
or preliminary jurisdictional
determination. In addition to
information collected during the site
visit(s), the Corps will use data from
other resources (such as those described
in this preamble) as well as any
information the landowner wishes to
provide to inform the jurisdictional
determination. A landowner may
choose to hire an environmental
consultant who can assist by providing
site evaluation information and data
collection, thereby supporting a more
efficient process. Once the Corps has
completed the jurisdictional
determination, they will provide it to
the landowner in a letter.

If the jurisdictional determination is
an approved jurisdictional
determination, the letter from the Corps
will typically include one or more
approved jurisdictional determination
forms that explain the basis for the
determination that the aquatic resources
on the landowner’s property are or are
not “‘waters of the United States.” The
landowner will also receive a form to
request an appeal of the approved
jurisdictional determination. Consistent
with Regulatory Guidance Letter 05-02,
“Expiration of Geographic Jurisdictional
Determinations of ‘Waters of the United
States,”’ the landowner can rely upon
the approved jurisdictional
determination until it expires unless
new information warrants revision of
the approved jurisdictional
determination prior to its expiration.

If the landowner disagrees with the
Corps’ approved jurisdictional
determination, the landowner can
request that it be reconsidered and
submit any available new information or
data to the district. If, after such
reconsideration, or in the absence of any
new information, the landowner
disagrees with the approved
jurisdictional determination, the
landowner may administratively appeal
the decision by sending a completed
Request for Administrative Appeal form
to the appropriate Corps’ division office.
The Corps’ regulations at 33 CFR part
331 describe the administrative appeal
process. The Corps’ division may
determine that none of the reasons for
appeal have merit, in which case the
approved jurisdictional determination
remains in effect until it expires or it is
revised by the Corps district.

Alternatively, the Corps’ division may
determine that one or more of the
reasons for appeal have merit in which
case the approved jurisdictional
determination is remanded to the
district for reconsideration. The
landowner may also challenge the
approved jurisdictional determination
in Federal district court.135

(3) Are there general permits under
section 404 of the Clean Water Act for
individual landowners? How do I obtain
coverage under a nationwide permit?

Landowners that wish to pursue
activities that are or may be subject to
the permit requirements of the Clean
Water Act and that will impact “waters
of the United States” on their property
may be able to obtain coverage under a
general permit. General permits are
issued on a nationwide, regional, or
statewide basis for particular categories
of activities that result in no more than
minimal individual or cumulative
adverse environmental effects. While
some general permits require the
applicant to submit a pre-construction
notification to the Corps or a State,
others allow the project proponent to
proceed with the authorized activity
with no formal notification. The general
permit process allows certain activities
to proceed with little or no delay if the
conditions of the general permit are met.
For example, minor road construction
activities, utility line backfill, and minor
discharges for maintenance can be
authorized by a general permit, where
the activity meets the acreage limits and
other limits specified in the general
permit.

As of the date of this rule, the Corps
has issued 57 nationwide permits
(NWPs), a number of which may be of
particular use to individual property
owners. Authorization to discharge
dredged or fill material is provided
under the following NWPs: NWP 3
authorizes discharges associated with
maintenance of previously authorized
and serviceable structures and fill; NWP
18 authorizes minor discharges of less
than 25 cubic yards that result in the
loss of no more than Vio-acre of “waters
of the United States,” which can
include activities undertaken by a
landowner; NWP 29 authorizes
discharges that result in the loss of no
more than %z-acre of non-tidal “‘waters
of the United States” to support the
construction or expansion of a single
residence or a residential development;
NWP 33 authorizes temporary

1351n U.S. Army Corps of Engineers v. Hawkes
Co., 136 S. Ct. 1807 (2016), the Supreme Court held
that approved jurisdictional determinations are
subject to judicial review.

discharges associated with construction
activities and access to construction
sites, including for the construction or
expansion of a home or residential
development if the area is restored to
pre-construction conditions; NWP 57
authorizes discharges associated with
electric utility and telecommunication
line activities that result in the loss of
no more than z-acre of ‘“‘waters of the
United States,” including connecting
these services to a home or residential
development; NWP 58 authorizes
discharges associated utility line
activities for water and other substances
that result in the loss of no more than
Vz-acre of “waters of the United States,”
including connecting water and sewer
lines to a home or residential
development. These are general
descriptions of the selected NWPs. The
requirements and conditions that apply
to the NWPs are set forth in the rules
promulgating the NWPs. Corps
personnel in the local district office can
help explain the requirements of each
NWP, including any conditions that
have been added to the NWPs on a
regional basis. Corps districts may add
conditions to activity-specific NWP
authorizations to ensure that those
activities result in no more than
minimal individual and cumulative
adverse environmental effects. Corps
districts across the country have issued
approximately 450 regional general
permits, and information on these
permits is provided on each district’s
website. All general permits, including
NWPs, are valid for a maximum of five
years and are subject to change, so this
overview is for illustrative purposes
only. Property owners should always
consult the most recently promulgated
general permit information.

Additional information on NWPs is
available at the following link: https://
www.usace.army.mil/Missions/Civil-
Works/Regulatory-Program-and-
Permits/Nationwide-Permits/.

(4) If I need an individual section 404
permit, how do I obtain coverage?

The vast majority of activities subject
to Clean Water Act section 404 permits
are authorized under general permits;
however, some activities do require
authorization under an individual
permit (generally because of a high level
of impact on “waters of the United
States” or because the project proponent
cannot comply with all applicable
conditions of a general permit). While
the process of applying for and
evaluating an individual permit is more
involved than for a general permit, the
time and complexity involved is
commensurate with the level of impact
and can still be efficient. The Corps
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Regulatory Program personnel will work
with an applicant to ensure potential
adverse impacts associated with the
proposed action have been to the extent
practicable avoided or minimized. This
effort focuses not only on lessening
adverse impacts to waters, including
wetlands, but also other important
aspects of the human environment
including endangered species and
historic properties. Focused
consideration of these and other
environmental factors during the project
planning stage could help avoid more
complex and time-consuming
evaluations and consultations. As a
result of this process of avoidance,
minimization, and with the
implementation of certain compensatory
mitigation, the Corps ends up denying
less than 1% of individual permit
requests 136 while still ensuring
compliance with important Federal laws
such as the Endangered Species Act and
the National Historic Preservation Act.
The Corps estimates that the typical cost
associated with the individual permit
process for a project affecting up to
three acres of jurisdictional waters is
between $15,500 and $37,300. The
typical homeowner’s project is far more
likely to fall within the terms of a
general permit (e.g., NWP 29, which
authorizes discharges that result in the
loss of no more than Y2-acre of non-tidal
“waters of the United States” to support
the construction or expansion of a single
residence or a residential development)
than to require filling multiple acres of
jurisdictional waters.137

D. Placement of the Definition of
“Waters of the United States” in the
Code of Federal Regulations

1. This Rule

Prior to the 2020 NWPR, the
definition of “waters of the United
States” was historically placed in eleven
locations in the Code of Federal
Regulations (CFR). For the sake of
simplicity, in this rule, as in the 2020
NWPR, the agencies are codifying the
definition of “waters of the United
States” in only two places in the CFR—
in Title 33, which generally implements
the Corps’ statutory authority, at 33 CFR
328.3, and in Title 40, which generally
implements EPA’s statutory authority, at
40 CFR 120.2. Additionally, the
agencies’ final rule makes several
ministerial changes to EPA’s regulations

136 Based on data from the Corps’ ORM2 database.

137 According to recent U.S. Census data, even in
the State with the largest lot size, California, the
average lot size is substantially smaller than three
acres, see https://www.census.gov/construction/
chars/, meaning the acreage of jurisdictional waters
would be smaller still.

at part 120: (1) this rule deletes the
definition of “navigable waters” at 40
CFR 120.2 and adds the definition to the
section “‘purpose and scope” at 40 CFR
120.1 and (2) this rule adds clarifying
text to the section “purpose and scope”
at 40 CFR 120.1.

2. Summary of the Agencies’
Consideration of Public Comments and
Rationale for This Rule

The agencies proposed to maintain
the definition of “waters of the United
States” at 33 CFR part 328 and in one
location at 40 CFR 120.2. The agencies
also proposed to delete the definition of
“navigable waters” at 40 CFR 120.2 and
to add the definition to the section
“purpose and scope” of part 120 at 40
CFR 120.1. Additionally, the agencies
proposed to add additional clarifying
text to the section “‘purpose and scope”
at 40 CFR 120.1.

The agencies solicited comment on
their deletion of the definition of
“navigable waters” at 40 CFR 120.2 and
adding it instead to the section
“purpose and scope” at 40 CFR 120.1.
One commenter supported the proposed
changes to placement of the definition
of “waters of the United States.” As the
agencies stated in the preamble to the
2020 NWPR, the placement of the
definition in two locations, at 33 CFR
328.3 and 40 CFR 120.2, increases
convenience for the reader and provides
clarity to the public that there is a single
definition of “waters of the United
States” applicable to the Clean Water
Act and its implementing regulations.
The placement has no substantive
implications for the scope of Clean
Water Act jurisdiction. 85 FR 22328
(April 21, 2020). In the sections of the
CFR where EPA’s definition previously
existed, 40 CFR 110.1, 112.2, 116.3,
117.1, 122.2, 230.3, 232.2, 300.5, 302.3,
401.11, and Appendix E to 40 CFR part
300, the 2020 NWPR cross-references
the then-newly created section of the
regulations containing the definition of
“waters of the United States.” The
cross-references to 40 CFR 120.2 are
maintained by this rule.

As discussed in the preamble of the
proposed rule, the agencies intend for
the other revisions to 40 CFR 120—
deleting the definition of ‘“‘navigable
waters” at 40 CFR 120.2, adding the
definition into the section “purpose and
scope’ at 40 CFR 120.1, and adding
clarifying text to the section “purpose
and scope” at 40 CFR 120.1—to be
editorial and clarifying changes and not
substantive changes from EPA’s
regulations. The agencies have
concluded that these minor revisions
add consistency between EPA’s
regulations at 40 CFR 120 and the

Corps’ regulations defining “waters of
the United States” at 33 CFR 328.3. As
a result of this non-substantive revision,
the agencies’ definitions will have
parallel numerical and alphabetical
subsections, providing clarity for the
public. The changes have no
implications for Clean Water Act
program implementation. They are
made for the sole purpose of enhancing
the clarity of EPA’s regulation and
providing consistency across the
implementing agencies’ regulations.

E. Severability

The purpose of this section is to
clarify the agencies’ intent with respect
to the severability of provisions of this
rule. Each category and subcategory of
jurisdictional waters in this rule is
capable of operating independently. If
any provision or jurisdictional category
or subcategory of this rule is determined
by judicial review or operation of law to
be invalid, that partial invalidation will
not render the remainder of this rule
invalid. Likewise, if the application of
any portion of this rule to a particular
circumstance is determined to be
invalid, the agencies intend that the rule
remain applicable to all other
circumstances.

For example, in the absence of
jurisdiction over a subcategory of
jurisdictional tributaries, adjacent
wetlands, or paragraph (a)(5) waters,
references to those subcategories of
waters could be removed, and the
agencies would continue to exercise
jurisdiction under the remainder of this
rule (including unaffected
subcategories). Each exclusion in
paragraph (b) and each definitional
provision of paragraph (c) also operates
independently of the other provisions in
this rule and is intended to be severable.
Moreover, as noted, the agencies intend
applications of this rule to be severable
from other applications, such that if the
application of this rule to a given
circumstance is held invalid, the rule
remains enforceable in all other
applications. For example, if a court
were to determine that a wetland cannot
be treated as adjacent if it is separated
from a jurisdictional water by road or
other barrier, the agencies intend that
other categories of wetlands within the
rule’s definition of “adjacent”” would
remain subject to jurisdiction.

F. Jurisdictional Determinations Issued
Under Previous Rules

The agencies recognize that
promulgation of this rule could lead to
questions regarding AJDs issued under
prior rules defining ‘‘waters of the
United States’ and the utility of such
AJDs to support actions, such as
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requests for permits, following the
effective date of this rule. In this
section, the agencies seek to provide
clarity on the effect of this rule on
previously issued AJDs and the extent to
which AJDs issued under prior rules
may be relied upon. To be clear, this
discussion merely explains pre-existing
legal principles and does not create new
requirements.

An AJD is a Corps document stating
the presence or absence of “waters of
the United States’ on a parcel or a
written statement and map identifying
the limits of “waters of the United
States” on a parcel. See 33 CFR 331.2.
As a matter of policy, AJDs are valid for
a period of five years from the date of
issuance, unless new information
warrants revision of the determination
before the expiration date, or a District
Engineer identifies specific geographic
areas with rapidly changing
environmental conditions that merit
reverification on a more frequent basis.
See U.S. Army Corps of Engineers, RGL
No. 05-02, section 1(a), p. 1 (June 2005).
Additionally, the possessor of a valid
AJD may ask the Corps to reassess a
parcel and issue a new AJD before the
five-year expiration date.138

This rule does not invalidate AJDs
issued under prior definitions of
“waters of the United States.” As such,
any existing AJD—except AJDs issued
under the vacated 2020 NWPR, which
are discussed below—will remain valid
to support regulatory actions, such as
permitting, until its expiration date,
unless one of the criteria for revision is
met under RGL 05-02 or the recipient
of such an AJD asks the Corps to issue
a new AJD. Because agency actions are
governed by the rule in effect at the time
an AJD is issued and not when the
request was made, all approved
jurisdictional determinations issued on
or after the effective date of this rule
will be made consistent with this rule.

Because two district courts vacated
the 2020 NWPR, the agencies have
received many questions regarding the
validity of AJDs issued under the 2020
NWPR (hereinafter, “NWPR AJDs”’). In
response to such inquiries, the agencies
have explained through previous public
statements that NWPR AJDs, unlike
AJDs issued under other rules that were
changed pursuant to notice-and-
comment rulemaking rather than
vacatur, may not reliably state the
presence, absence, or limits of “waters
of the United States” on a parcel and

138 In contrast to AJDs, preliminary jurisdictional
determinations (PJDs) are advisory in nature and
have no expiration date. See 33 CFR 331.2; see also
U.S. Army Corps of Engineers, RGL No. 16-01
(October 2005) (RGL 16-01). This rule has no
impact on existing PJDs.

will not be relied upon by the Corps in
making new permit decisions following
the Arizona district court’s August 30,
2021 order vacating the 2020 NWPR.139
Therefore, for any currently pending or
future permit action that intends to rely
on a NWPR AJD, the Corps will discuss
with the applicant, as detailed in RGL
16—-01,140 whether the applicant would
like to receive a new AJD completed
under the regulatory regime in effect at
that time (i.e., the pre-2015 regulatory
regime until this rule is effective or this
rule after it becomes effective) to
continue their permit processing or
whether the applicant would like to
proceed in reliance on a preliminary
jurisdictional determination or “no JD
whatsoever.”” 141

NWPR AJDs issued prior to the
Arizona district court’s vacatur decision
and that are not associated with a
permit action (also known as “‘stand-
alone” AJDs under RGL 16-01) will
remain valid stand-alone AJDs until
their expiration date unless one of the
criteria for revision is met under RGL
05-02 or if the recipient of such an AJD
requests that a new AJD be provided. A
recipient of a stand-alone NWPR AJD
should nonetheless be aware of the
reliability considerations noted above.
Moreover, a recipient of a stand-alone
NWPR AJD that intends to discharge
into waters identified as non-
jurisdictional under the vacated 2020
NWPR but that may be jurisdictional
under the pre-2015 regulatory regime or
this rule may want to discuss their
options with the Corps due to the
unreliability of those jurisdictional
findings.

G. Implementation Tools

This rule provides implementation
guidance informed by sound science,
implementation tools, and other
resources, drawing on more than a
decade of post-Rapanos implementation
experience. Section IV.C of this
preamble addressing specific categories
of waters provides guidance on
implementation of each provision of
this rule. This section addresses
advancements in the implementation
data, tools, and methods that are

139.S. Army Corps of Engineers, Navigable
Waters Protection Rule Vacatur (published January
5, 2022), available at https://www.usace.army.mil/
Media/Announcements/Article/2888988/5-january-
2022-navigable-waters-protection-rule-vacatur/;
U.S. Environmental Protection Agency, Current
Implementation of Waters of the United States
(published January 5, 2022), available at https://
www.epa.gov/wotus/current-implementation-
waters-united-states.

140J.S. Army Corps of Engineers, RGL No. 16—
01 (October 2016).

141 See RGL 16-01 (explaining the “no JD
whatsoever” option).

relevant to jurisdictional determinations
under this rule. Although the agencies
may also rely on site-specific
information from landowners or field
visits, the agencies generally use
publicly available data, tools, and
methods to inform determinations of
jurisdiction. These same resources can
also be used by the public and
practitioners to assess aquatic resources
to better understand whether a
particular resource may be
jurisdictional. Some of these resources
are freely available, and others may
charge a fee for use. Note that members
of the public are not required to conduct
or provide any of the analyses described
in this section as part of a JD request.

JD requesters need only provide the
agencies with a minimal amount of
information, including identification of
the boundaries of the area of interest, to
request a JD. See RGL 16-01, Appendix
1. The following discussion is provided
to clarify how available data, tools, and
methods inform the agencies’
determinations and confirm that
interested parties may use these same
resources to inform their own siting
decisions, if so desired.

Since the Rapanos decision, there
have been dramatic advancements in
the data, tools, and methods used to
make jurisdictional determinations,
including in the digital availability of
information and data. In 2006, when the
agencies began to implement the
Rapanos and Carabell decisions, there
were fewer implementation tools and
support resources to guide staff in
jurisdictional decision-making under
the relatively permanent and significant
nexus standards. Agency staff were
forced to rely heavily on information
provided in applicant submittals and
available aerial imagery to make
jurisdictional decisions or to schedule
an in-person site visit to review the
property themselves. The 2007 Corps
Instructional Guidebook encouraged
practitioners to utilize maps, aerial
photography, soil surveys, watershed
studies, scientific literature, previous
jurisdictional determinations for the
review area, and local development
plans to complete accurate
jurisdictional decisions or analysis. For
more complicated situations or
decisions involving significant nexus
evaluations, the Guidebook encouraged
practitioners to identify and evaluate
the functions relevant to the significant
nexus by incorporating literature
citations and/or references from studies
pertinent to the parameters being
reviewed. For significant nexus
decisions specifically, the Guidebook
instructed practitioners to consider all
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available hydrologic information (e.g.,
gage data, precipitation records, flood
predictions, historic records of water
flow, statistical data, personal
observations/records, etc.) and physical
indicators of flow including the
presence and characteristics of a reliable
OHWM.

The Corps also issued RGL No. 07—
01 142 in 2007. RGL No. 07-01 laid out
principal considerations for evaluating
the significant nexus of a tributary and
its adjacent wetlands which included
the volume, duration, and frequency of
flow of water in the tributary, proximity
of the tributary to a traditional navigable
water, and functions performed by the
tributary and its adjacent wetlands. This
RGL highlighted wetland delineation
data sheets, delineation maps, and aerial
photographs as important for adequate
information to support all jurisdictional
decision-making. Gathering the data
necessary to support preliminary or
approved jurisdictional decisions was
often time consuming for staff and the
regulated public. There were not many
nationally available repositories for
much of the information that the agency
staff utilized in decision-making,
particularly during the first years of
implementing the guidance. Despite
these challenges, the agencies and
others in the practitioner community
gained substantial collective experience
implementing the relatively permanent
and significant nexus standards from
2006 to 2015.

Since 2015, there have been dramatic
improvements to the quantity and
quality of water resource information
available on the internet, including
information and tools that are freely
available to the public. The agencies
and other practitioners can use online
mapping tools to determine whether
waters are connected or sufficiently
close to “waters of the United States,”
and new user interfaces have been
developed that make it easier and
quicker to access information from a
wide variety of sources. Furthermore,
some information used to only be
available in hard-copy paper files,
including water resource inventories
and habitat assessments, and many of
these resources have been made
available online or updated with new
information.

The following overview of several
tools and data that have been developed
or improved since 2015 is intended to
demonstrate how case-specific
evaluations can be made more quickly

142 RGL No. 07-01 was later superseded by RGL
08-02, which was superseded by RGL 16-01,
neither of which addressed significant nexus
evaluations.

and consistently than ever before.
Advancements in geographic
information systems (GIS) technology
and cloud-hosting services have led to
an evolution in user interfaces for
publicly available datasets frequently
used in jurisdictional decision-making
such as the NWI, USGS NHD, soil
surveys, aerial imagery, and other
geospatial analysis tools like USGS
StreamStats. Not only are the individual
datasets more easily accessible to users,
but it has also become much easier for
users to quickly integrate these various
datasets using desktop or online tools
like map viewers to consolidate and
evaluate the relevant data in one visual
platform. Such map viewers can assist,
for example, with considering the
factors and assessing the functions in
paragraph (c)(6). The EPA Watershed
Assessment, Tracking, and
Environmental Results System
(WATERS) GeoViewer is an example of
a web mapping application that
provides accessibility to many spatial
dataset layers like NHDPlus and
watershed reports for analysis and
interpretation. Another web mapping
application is the EPA’s EnviroAtlas,
which provides information and
interpretative tools to help facilitate
surface water assessments using
multiple data layers such as land cover,
stream hydrography, soils, and
topography. Several States also have
State-specific interactive online
mapping tools called Water Resource
Registries (WRRs). WRRs host publicly
available GIS data layers providing
various information such as the
presence of wetlands, land use/cover,
impaired waters, and waters of special
concern. Other websites like the Corps’
Jurisdictional Determinations and
Permits Decision site and webservices
like EPA’s Enforcement and Compliance
History Online (ECHO) Map Services
allow users to find geospatial and
technical information about Clean Water
Act section 404 and NPDES permitted
discharges. Information on approved
jurisdictional determinations finalized
by the Corps is also available on the
Corps’ Jurisdictional Determinations
and Permit Decisions site and EPA’s
Clean Water Act Approved
Jurisdictional Determinations website.

The data that are available online
have increased in quality as well as
quantity. The NHD has undergone
extensive improvements in data
availability, reliability, and resolution
since 2015, including the release of
NHDPlus High Resolution datasets for
the conterminous U.S. and Hawaii, with
Alaska under development. One notable
improvement in NHD data quality is

that the flow-direction network data are
much more accurate than in the past.
Improvements have also been made to
the NWI website and geospatial
database, which has served as the
primary source of wetland information
in the United States for many years. In
2016, NWI developed a more
comprehensive dataset (NWI Version 2)
that is inclusive of all surface water
features in addition to wetlands. This
NWI Version 2 dataset provides more
complete geospatial data on surface
waters and wetlands than has been
available in the past and provides a
more efficient means to make
determinations of flow and water
movement in surface water basins and
channels, as well as in wetlands. The
agencies and other practitioners can use
this dataset to help assess potential
hydrologic connectivity between
waterways and wetlands. For example,
it can be used in part to help the
agencies identify wetlands that do not
meet the definition of adjacent (waters
assessed under paragraph (a)(5)).

The availability of aerial and satellite
imagery has improved dramatically
since 2015. This imagery is used to
observe the presence or absence of flow
and identify relatively permanent flow
in tributary streams and hydrologic
connections to waters. The agencies
often use a series of aerial and satellite
images, spanning multiple years and
taken under normal climatic conditions,
to determine the flow characteristics of
a tributary, as a first step to determine
if additional field-based information is
needed to determine the flow
characteristics. Other practitioners may
also use aerial and satellite images to
identify aquatic resources and inform
assessments of those aquatic resources.
The growth of the satellite imagery
industry has reduced the need to
perform as many field investigations to
verify Clean Water Act jurisdiction.143
Some of these services charge a fee for
use, but others are freely available.

Similarly, the availability of LIDAR
data has increased in availability and
utility for informing decisions on Clean

143 For example, satellite imagery services are
available through services such as DigitalGlobe,
available at https://discover.maxar.com/, and aerial
photography and imagery are available through
services such as USGS EarthExplorer, available at
https://earthexplorer.usgs.gov/, and National
Aeronautics and Space Administration (NASA)
Earth Data, available at https://earthdata.nasa.
gov/. The USGS Landsat Level-3 Dynamic Surface
Water Extent (DSWE) product, available at https://
www.usgs.gov/landsat-missions/landsat-dynamic-
surface-water-extent-science-products?qt-science_
support_page_related_con=0#qt-science_support_
page_related_con, is a specific example of a tool
that may be useful for identifying surface water
inundation on the landscape in certain geographic
areas.
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Water Act jurisdiction. LIDAR produces
high-resolution elevation data (<1-3
meter) which can be used to create maps
of local topography. The high-resolution
maps can highlight the potential
hydrologic connections and flowpaths
at a site. Where LIDAR data have been
processed to create a bare earth model,
detailed depictions of the land surface
reveal subtle elevation changes and
characteristics of the land surface,
including the identification of
tributaries. Hydrologists, for example,
have long used digital elevation models
of the earth’s surface to model
watershed dynamics, and the agencies
have used such information where
available to help inform jurisdictional
decisions. LIDAR-derived digital
elevation models tend to be high
resolution (<1-3 meter), so they are
particularly helpful for identifying fine-
scale surface features. For example,
LIDAR-indicated tributaries can be
correlated with aerial photography or
other tools to help identify channels and
to help determine flow permanence
(e.g., relatively permanent flow) in the
absence of a field visit. The agencies
have been using such remote sensing
and desktop tools to assist with
identifying jurisdictional tributaries for
many years, and such tools are
particularly critical where data from the
field are unavailable, or a field visit is
not possible. High-resolution LIDAR
data are becoming more widespread for
engineering and land use planning
purposes. The USGS is in the process of
collecting LIDAR data for the entire
United States.144 LIDAR data are
available for download via the National
Map Download Client (available at
https://apps.nationalmap.gov/
downloader/#/) and LIDAR-derived
digital elevation models are available
via the 3DEP LidarExplorer (available at
https://apps.nationalmap.gov/lidar-
explorer/#/). However, LIDAR-derived
elevation maps are not always available,
so the agencies use other elevation data,
including digital elevation models
derived from other sources (e.g., 10-
meter digital elevation models) and
topographic maps to help determine the
elevation on a site and to assess the
potential location of tributaries.

Since 2015, tools have been
developed that automate some of the
standard practices the agencies rely on
to assist in jurisdictional
determinations. One example of this
automation is the Antecedent
Precipitation Tool (APT), which was

144 See U.S. Geological Survey. “What is Lidar
data and where can I download it? "’ Available at
https://www.usgs.gov/faqs/what-lidar-data-and-
where-can-i-download-it.

released to the public in 2020 and had
been used internally by the agencies
prior to its public release. The APT is
a desktop tool developed by the Corps
and is commonly used by the agencies
to help determine whether field data
collection and other site-specific
observations occurred under normal
climatic conditions. In addition to
providing a standardized methodology
to evaluate normal precipitation
conditions (“precipitation normalcy”),
the APT can also be used to assess the
presence of drought conditions, as well
as the approximate dates of the wet and
dry seasons for a given location. As
discussed in section IV.B.3 of this
preamble, above, precipitation data are
often not useful in providing evidence
as to whether a surface water
connection exists in a typical year, as
required by the 2020 NWPR. However,
the agencies have long used the
methods employed in the APT to
provide evidence that wetland
delineations are made under normal
circumstances or to account for
abnormalities during interpretation of
data. The development and public
release of the APT has accelerated the
speed at which these analyses are
completed; has standardized methods,
which reduces errors; and has enabled
more people to perform these analyses
themselves, including members of the
public. Automated tools like the APT
will continue to be important for
supporting jurisdictional decision-
making. The agencies will consider
opportunities to develop and improve
tools that should be helpful for further
automating and streamlining the JD
process in the future.

Site visits are still sometimes needed
to perform on-site observations of
surface hydrology or collect regionally-
specific field-based indicators of
relatively permanent flow (e.g., the
presence of riparian vegetation or
certain aquatic macroinvertebrates). The
methods and instruments used to collect
field data have also improved since
2015, such as the development of rapid,
field-based SDAMs that use physical
and biological indicators to determine
the flow duration class of a stream
reach. The agencies have previously
used existing SDAMs developed by
Federal and State agencies to identify
perennial, intermittent, or ephemeral
streams. The agencies will continue to
use these tools whenever they are
determined to be a reliable source of
information for the specific water
feature of interest. The agencies are
currently working to develop region-
specific SDAMs for nationwide
coverage, which will promote consistent

implementation across the United States
in a manner that accounts for
differences between each ecoregion. The
region-specific SDAMs will be publicly
available, with user manuals that will
guide not only the agencies, but also
other practitioners, in applying the
methods to assess aquatic resources.
Additional information on the agencies’
efforts to develop SDAMs is available on
the Regional Streamflow Duration
Assessment Methods web page,
available at https://www.epa.gov/
streamflow-duration-assessment.
Consistent with longstanding practice,
the agencies will make decisions based
on the best available information.

EPA and the Army have also been
working with other Federal agencies on
improving aquatic resource mapping
and modeling, including working with
the Department of Interior (DOI). EPA,
USGS, and FWS have a long history of
working together to map the nation’s
aquatic resources. The agencies will
continue to collaborate with DOI to
enhance the NHD, NWI, and other
products to better map the nation’s
water resources while enhancing the
utility and availability of such
geospatial products for implementation
of Clean Water Act programs.

H. Publicly Available Jurisdictional
Information and Permit Data

The agencies have provided
information on jurisdictional
determinations that is readily available
to the public. The Corps maintains a
website, available at https://
permits.ops.usace.army.mil/orm-public,
that presents information on the Corps’
approved jurisdictional determinations
and Clean Water Act section 404 permit
decisions. The website allows users to
search and view basic information on
approved jurisdictional determinations
and permit decisions (including latitude
and longitude) and to filter the
determinations using different
parameters like Corps District and year.
The website also contains a link to an
associated approved jurisdictional
determination form. Similarly, EPA
maintains a website, available at https://
watersgeo.epa.gov/cwa/CWA-JDs/, that
presents information on approved
jurisdictional determinations made by
the Corps under the Clean Water Act
since August 28, 2015. EPA’s website
also allows users to search, sort, map,
view, filter, and download information
on approved jurisdictional
determinations using different search
parameters (e.g., by year, location, State,
watershed, regulatory regime). The
website includes a map viewer that
shows where waters have been
determined to be jurisdictional or non-
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jurisdictional based on the approved
jurisdictional determinations available
on the site.145 These websites will
incorporate information on approved
jurisdictional determinations made
under the revised definition of “waters
of the United States.” EPA also
maintains on its website information on
certain dischargers permitted under
Clean Water Act section 402, including
the Permit Compliance System and
Integrated Compliance Information
System database, available at https://
www.epa.gov/enviro/pcs-icis-overview,
as well as the EnviroMapper, available
at https://enviro.epa.gov/enviro/
em4ef.home, and How’s My Waterway,
available at https://www.epa.gov/
waterdata/hows-my-waterway. The
agencies also intend to provide links to
the public to any guidance, forms, or
memoranda of agreement relevant to the
definition of “waters of the United
States” on EPA’s website at https://
www.epa.gov/wotus.

V. Statutory and Executive Order
Reviews

Additional information about these
statutes and Executive Orders can be
found at https://www.epa.gov/laws-
regulations/laws-and-executive-orders.

A. Executive Order 12866: Regulatory
Planning and Review; Executive Order
13563: Improving Regulation and
Regulatory Review

This action is a significant regulatory
action that was submitted to the Office
of Management and Budget (OMB) for
review. Any changes made in response
to OMB recommendations have been
documented in the docket for this
action. The agencies prepared an
economic analysis of the potential costs
and benefits associated with this action.
This analysis, the Economic Analysis
for the Final “Revised Definition of
‘Waters of the United States’’ Rule, is
available in the docket for this action.

This rule establishing the definition of
“waters of the United States” does not
by itself impose costs or benefits.
Potential costs and benefits would only
be incurred as a result of actions taken
under existing Clean Water Act
programs relying on the definition of

145 With respect to the waters determined to be
non-jurisdictional, section IV.C.7 of this preamble
describes the regulatory exclusions in this rule,
which reflect the agencies’ longstanding practice
and technical judgment that certain waters and
features are not subject to the Clean Water Act.
Additionally, based on the agencies’ experience,
many waters assessed under this rule will not have
a significant nexus to paragraph (a)(1) waters, and
thus will not be jurisdictional under the Clean
Water Act under this rule. See section IV.C.9.b of
this preamble for examples of waters that would not
likely have a significant nexus under this rule.

“waters of the United States” (i.e.,
sections 303, 311, 401, 402, and 404)
that are not otherwise modified by this
rule. Entities currently are, and will
continue to be, regulated under these
programs that protect “waters of the
United States” from pollution and
destruction. Each of these programs may
subsequently impose costs as a result of
implementation of their specific
regulations.

The agencies prepared the economic
analysis pursuant to the requirements of
Executive Orders 12866 and 13563 to
provide information to the public. The
economic analysis was done for
informational purposes and the final
decisions on the scope of “waters of the
United States” in the rulemaking are not
based on consideration of the potential
benefits and costs in the economic
analysis. Within the Economic Analysis
for the Final Rule, the agencies have
analyzed the potential benefits and costs
associated with various Clean Water Act
programs that could result from this rule
relative to two baselines. The primary
baseline analyzes costs and benefits
associated with moving from the pre-
2015 regulatory regime that is currently
being implemented to the definition in
this rule. This rule imposes de minimis
costs and generates de minimis benefits
under the primary baseline.

Though two courts have vacated the
2020 NWPR and the pre-2015 regulatory
regime is currently being implemented,
the agencies have chosen to provide
additional information to the public
with the 2020 NWPR as a secondary
baseline in the Economic Analysis for
the Final Rule. This rule will replace the
2020 NWPR in the Code of Federal
Regulations as the definition of “waters
of the United States” in the agencies’
regulations. The agencies project that
compared to the 2020 NWPR, this rule
would define more waters as within the
scope of the Clean Water Act. The
analysis of estimated costs and benefits
of this rule is contained in the Economic
Analysis for the Final Rule and is
available in the docket for this action.

B. Paperwork Reduction Act (PRA)

This action does not impose an
information collection burden under the
PRA because it does not contain any
information collection activities.
However, this action may change terms
and concepts used by EPA and Army to
implement certain programs. The
agencies thus may need to revise some
of their collections of information to be
consistent with this action and will do
so consistent with the PRA process.

C. Regulatory Flexibility Act (RFA)

The agencies certify that this rule will
not have a significant economic impact
on a substantial number of small entities
under the RFA for several reasons. First,
as demonstrated in Chapter I of the
Economic Analysis for the Final Rule,
this rule would codify a regulatory
regime with de minimis differences
from the one currently being
implemented nationwide due to the
vacatur of the 2020 NWPR.

This rule will also not have a
significant economic impact on a
substantial number of small entities
under the RFA because under the RFA,
the impact of concern is any significant
adverse economic impact on small
entities, because the primary purpose of
the initial regulatory flexibility analysis
is to identify and address regulatory
alternatives “which minimize any
significant economic impact of the
proposed rule on small entities.” 5
U.S.C. 603(a). This rule does not
directly apply to specific entities and
therefore it does not “subject” any
entities of any size to any specific
regulatory burden. Rather, it is designed
to clarify the statutory term ‘“navigable
waters,” defined as “waters of the
United States,”” which defines the scope
of Clean Water Act jurisdiction. 33
U.S.C. 1362(7). The scope of Clean
Water Act jurisdiction is informed by
the text, structure, and history of the
Clean Water Act and relevant Supreme
Court case law, as well as the best
available science and the agencies’
experience and technical expertise.
None of these factors are readily
informed by an RFA analysis. See, e.g.,
Cement Kiln Recycling Coal. v. EPA, 255
F.3d 856, 869 (D.C. Cir. 2001) (“[T]o
require an agency to assess the impact
on all of the nation’s small businesses
possibly affected by a rule would be to
convert every rulemaking process into a
massive exercise in economic modeling,
an approach we have already
rejected.””); Michigan v. EPA, 213 F.3d
663, 688—89 (D.C. Cir. 2000) (holding
that the RFA imposes “‘no obligation to
conduct a small entity impact analysis
of effects”” on entities which it regulates
only “indirectly”’); Am. Trucking Ass’n
v. EPA, 175 F.3d 1027, 1045 (D.C. Cir.
1999) (“[A]n agency may justify its
certification under the RFA upon the
“factual basis” that the rule does not
directly regulate any small entities.”);
Mid-Tex Elec. Co-op, Inc. v. FERC, 773
F.2d 327, 343 (D.C. Cir. 1985)
(“Congress did not intend to require that
every agency consider every indirect
effect that any regulation might have on
small businesses in any stratum of the
national economy.”).
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Finally, the agencies conclude that
this rule will not significantly impact
small entities because it narrows the
scope of jurisdiction from the text of the
1986 regulations. Because fewer waters
will be subject to the Clean Water Act
under this rule than fall within the
scope of the text of the regulations in
effect, this action will not affect small
entities to a greater degree than the
existing regulations currently in effect.
A key change is the deletion of the
provision in the 1986 regulations that
defines “waters of the United States” as
all paragraph (a)(3) “other waters” such
as intrastate lakes, rivers, streams
(including intermittent streams),
mudflats, sandflats, wetlands, sloughs,
prairie potholes, wet meadows, playa
lakes, or natural ponds, the use,
degradation or destruction of which
could affect interstate or foreign
commerce including any such waters:
which are or could be used by interstate
or foreign travelers for recreational or
other purposes; from which fish or
shellfish are or could be taken and sold
in interstate or foreign commerce; or
which are used or could be used for
industrial purposes by industries in
interstate commerce. Under this rule, a
broad interstate commerce connection is
not sufficient to meet the definition of
“waters of the United States.” Instead,
waters must meet either the relatively
permanent standard or the significant
nexus standard. Further, the final rule
eliminates jurisdiction over tributaries
and adjacent wetlands based on their
connection to paragraph (a)(5) waters. In
addition, this rule would explicitly
exclude some features and waters over
which the agencies have not generally
asserted jurisdiction, but which are not
excluded in the text of the 1986
regulations, and in so doing eliminates
the authority of the agencies to
determine in case-specific
circumstances that some such waters are
jurisdictional “waters of the United
States.” This rule also provides new
limitations on the scope of jurisdictional
tributaries and most adjacent wetlands
by establishing a requirement that they
meet either the relatively permanent
standard or the significant nexus
standard. Together, these changes serve
to narrow the scope of this rule in
comparison to the text of the regulation
in effect. Because the rule narrows the
scope of jurisdiction from the text of the
1986 regulations, this action will not
have a significant adverse economic
impact on a substantial number of small
entities, and therefore no regulatory
flexibility analysis is required.

Nevertheless, the agencies recognize
that the scope of the term “waters of the

United States” is of great national
interest, including within the small
business community. Given this
interest, the agencies sought early input
from representatives of small entities
while formulating a proposed definition
of this term, including holding a public
meeting dedicated to hearing feedback
from small entities on August 25, 2021
(see Environmental Protection Agency,
2021 “Waters of the United States”
Public Meeting Materials, available at
https://www.epa.gov/wotus/2021-
waters-united-states-public-meeting-
materials). The agencies also met with
small entities during the public
comment period to hear their thoughts
on the proposed rule. The Office of
Advocacy of the U.S. Small Business
Administration hosted EPA and Army
staff in January 2022 to discuss the
proposed rule with small entities at its
Small Business Environmental
Roundtables. The agencies met with
small agricultural interests and their
representatives for a roundtable on
January 7, 2022, and met with other
small entities on January 10, 2022. The
agencies have addressed this feedback
in the preamble relating to these topics
and in the discussion above.

D. Unfunded Mandates Reform Act
(UMRA)

This action does not contain any
unfunded mandate as described in
UMRA, 2 U.S.C. 1531-1538, and does
not significantly or uniquely affect small
governments. The final definition of
“waters of the United States” applies
broadly to Clean Water Act programs.
The action imposes no enforceable duty
on any Tribal, State, or local
governments, or the private sector.

E. Executive Order 13132: Federalism

Consulting with State and local
government officials, or their
representative national organizations, is
an important step in the process prior to
proposing regulations that may have
federalism implications under the terms
of Executive Order 13132. The agencies
engaged State and local governments
over a 60-day federalism consultation
period during development of this rule,
beginning with the initial federalism
consultation meeting on August 5, 2021,
and concluding on October 4, 2021.
Twenty intergovernmental
organizations, including eight of the ten
organizations identified in EPA’s 2008
Executive Order 13132 Guidance,
attended the initial Federalism
consultation meeting, as well as 12
associations representing State and local
governments. Organizations in
attendance included the following:
National Governors Association,

National Conference of State
Legislatures, United States Conference
of Mayors, National League of Cities,
National Association of Counties,
National Association of Towns and
Townships, County Executives of
America, Environmental Council of the
States, Association of State Wetland
Managers, Association of State Drinking
Water Administrators, National
Association of State Departments of
Agriculture, Western States Water
Council, National Association of Clean
Water Agencies, National Rural Water
Association, National Association of
Attorneys General, National Water
Resources Association, National
Municipal Stormwater Alliance,
Western Governors’ Association,
American Water Works Association, and
Association of Metropolitan Water
Agencies. In addition, the agencies
received letters from State and local
governments, as well as government
associations, as part of this initial
federalism consultation process. A total
of 37 letters were submitted from twelve
State government agencies, five local
government agencies, seventeen
intergovernmental associations, and
three State-level associations of local
governments. All letters received by the
agencies during this consultation may
be found in the docket (Docket ID No.
EPA-HQ-OW-2021-0602) for this rule.
A Summary Report of Federalism
Consultation for the proposed rule was
published in December 2021. The
agencies continued to engage with State
and local governments during the public
comment period. The agencies hosted
two roundtable sessions for State and
local officials on January 24 and January
27, 2022. These State and local
government roundtables provided an
overview of the proposed rule and
discussions of a variety of topics
including significant nexus, specific
waters, exclusions, and State regulatory
programs. Each roundtable meeting
included breakout groups for officials by
region so they could discuss and
provide feedback to the agencies.
Organizations in attendance included a
wide variety of State and local
government agencies, as well as
intergovernmental associations and
State-level associations of local
governments. These meetings and the
letters provided represent a wide and
diverse range of interests, positions,
comments, and recommendations to the
agencies. Common themes from the
feedback included the importance of
promoting State-Federal partnerships;
the need for the agencies to take a
regional approach to determinations of
jurisdiction; and support for further
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clarity and consistency with significant
nexus and relatively permanent
determinations. The agencies have
prepared a report summarizing their
consultation and additional outreach to
State and local governments and the
results of this outreach. A copy of the
final report is available in the docket
(Docket ID. No. EPA-HQ-OW-2021-
0602) for this rule.

Under the technical requirements of
Executive Order 13132, agencies must
conduct a federalism consultation as
outlined in the Executive Order for
regulations that (1) have federalism
implications, that impose substantial
direct compliance costs on State and
local governments, and that are not
required by statute; or (2) that have
federalism implications and that
preempt State law. The agencies
conducted a 60-day federalism
consultation due to strong interest on
the part of State and local governments
on this issue over the years and
potential effects associated with a
change in the definition of “waters of
the United States.” However, the
agencies have concluded that compared
to the status quo, this rule does not
impose any new costs or other
requirements on States, preempt State
law, or limit States’ policy discretion;
rather, it defines the scope of “waters of
the United States” to which Clean Water
Act programs apply. Executive Order
paras. (6)(b) and (6)(c). This final rule
draws a boundary between waters
subject to Clean Water Act protections
and those that Tribes and States may
manage under their independent
authorities. As compared to the status
quo, this action will not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Documentation
for this decision is contained in the
Economic Analysis for the Final Rule,
which can be found in the docket for
this action.

F. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

This action may have Tribal
implications. However, it will neither
impose substantial direct compliance
costs on federally recognized Tribal
governments, nor preempt Tribal law.

EPA and the Army consulted with
Tribal officials under the EPA Policy on
Consultation and Coordination with
Indian Tribes and the Department of the
Army American Indian and Alaska
Native Policy early in the process of
developing this regulation to permit

them to have meaningful and timely
input into its development.

The agencies initiated a Tribal
consultation and coordination process
before proposing this rule by sending a
“Notification of Consultation and
Coordination” letter on July 30, 2021, to
all 574 Tribes federally recognized at
that time. The letter invited Tribal
leaders and designated consultation
representatives to participate in the
Tribal consultation and coordination
process. The agencies engaged Tribes
over a 66-day Tribal consultation period
during development of the proposed
rule. The consultation included two
webinars on August 19 and August 24,
2021, in which the agencies answered
questions directly from Tribal
representatives and heard their initial
feedback on the agencies’ rulemaking
effort. The agencies responded to all
requests for one-on-one consultation
and met with four Tribes at a staff-level
and with four Tribes at a leader-to-
leader level. All letters received by the
agencies as part of Tribal consultation
may be found in the docket (Docket ID
No. EPA-HQ-OW-2021-0602) for this
rule.

The agencies also continued to engage
with Tribes post-proposal, including via
regional Tribal meetings and through a
virtual Tribal roundtable on January 20,
2022. The topics addressed during this
roundtable included options for
describing and implementing the
relatively permanent and significant
nexus standards, the definitions of
specific waters such as interstate waters
and paragraph (a)(5) waters, and the
implementation of exclusions. The most
common themes from the feedback
were: the importance of streams and
wetlands to Tribal cultural resources;
the need for the agencies to consider
regional differences; the need for the
agencies to respect the Federal trust
responsibility and Tribal treaty rights;
and the importance of restoring a broad
definition of “waters of the United
States.” Some Tribes commented on the
importance of protecting ephemeral
streams, which were eliminated from
jurisdiction under the 2020 NWPR, as
well as protecting wetlands that were
excluded under the 2020 NWPR.
Several Tribes spoke about the need to
include “waters of the tribe” in the
definition of “waters of the United
States.” Additionally, several Tribes
stated support for furthering
environmental justice with the proposed
rulemaking. Some Tribes also expressed
support for accounting for climate
change in some manner in the definition
of “‘waters of the United States.”” The
agencies have prepared a report
summarizing the consultation and

further engagement with Tribal Nations.
This report (Docket ID. No. EPA-HQ-
OW-2021-0602) is available in the
docket for this rule.

As required by Executive Order 13175
section 7(a), the EPA’s Tribal
Consultation Official has certified that
the requirements have been met in a
meaningful and timely manner. A copy
of the certification is included in the
docket for this action.

G. Executive Order 13045: Protection of
Children From Environmental Health
Risks and Safety Risks

EPA and the Army interpret Executive
Order 13045 as applying only to those
regulatory actions that concern
environmental health or safety risks that
the agencies have reason to believe may
disproportionately affect children, per
the definition of “covered regulatory
action” in section 2—-202 of the
Executive Order. This action is not
subject to Executive Order 13045
because the environmental health or
safety risks addressed by this action do
not present a disproportionate risk to
children.

H. Executive Order 13211: Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use

This action is not a ““significant
energy action” because it is not likely to
have a significant adverse effect on the
supply, distribution, or use of energy.

I. National Technology Transfer and
Advancement Act

This rule does not involve technical
standards.

J. Executive Order 12898: Federal
Actions To Address Environmental
Justice in Minority Populations and
Low-Income Populations

Executive Order 12898 (59 FR 7629,
February 16, 1994) directs Federal
agencies, to the greatest extent
practicable and permitted by law, to
make environmental justice part of their
mission by identifying and addressing,
as appropriate, disproportionately high
and adverse human health or
environmental effects of their programs,
policies, and activities on minority
populations (Indigenous peoples and/or
people of color) and low-income
populations.

EPA and the Army believe that this
action does not have disproportionately
high and adverse human health or
environmental effects on Indigenous
peoples, people of color, and/or low-
income populations. The
documentation for this decision is
contained in the Economic Analysis for
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the Final Rule, which can be found in
the docket for this action.

The agencies recognize that the
burdens of environmental pollution and
climate change often fall
disproportionately on communities with
environmental justice concerns (e.g.,
Indigenous peoples, people of color, and
low-income populations), and have
qualitatively assessed impacts to these
groups in the Economic Analysis for the
Final Rule. Climate change will
exacerbate the existing risks faced by
communities with environmental justice
concerns.

For this rule, consistent with
Executive Order 12898 and Executive
Order 14008 on “Tackling the Climate
Crisis at Home and Abroad” (86 FR
7619; January 27, 2021), the agencies
examined whether the change in
benefits due to this rule may be
differentially distributed among
communities with environmental justice
concerns in the affected areas when
compared to both baselines. Regardless
of baseline, for most of the wetlands and
affected waters impacted by this rule at
a hydrologic unit code (HUC) 12
watershed level,146 there was no
evidence of potential environmental
justice impacts warranting further
analysis. It is expected that where there
were environmental justice impacts at
the HUC 12 scale as compared to the
secondary baseline of the 2020 NWPR,
those impacts would be beneficial to
communities with environmental justice
concerns because this rule will result in
more waters being jurisdictional than
would be under the 2020 NWPR. For
example, communities with
environmental justice concerns in the
arid West may have experienced
increased water pollution and
associated health impacts under the
2020 NWPR due to that rule’s lack of
Federal protection for ephemeral
streams and their adjacent wetlands.

K. Congressional Review Act

This action is subject to the
Congressional Review Act, and the
agencies will submit a rule report to
each House of the Congress and to the
Comptroller General of the United
States. This action is not a “major rule”
as defined by 5 U.S.C. 804(2).

List of Subjects
33 CFR Part 328

Administrative practice and
procedure, Environmental protection,

146 HUC boundaries are established by USGS and
NRCS. These boundaries are numbered using
nested codes to represent the scale of the watershed
size. For example, HUC 12 watersheds are smaller
than HUC 4 watersheds.

Navigation (water), Water pollution
control, Waterways.

40 CFR Part 120

Environmental protection, Water
pollution control, Waterways.

Michael L. Connor,

Assistant Secretary of the Army (Civil Works),
Department of the Army.

Michael S. Regan,

Administrator, Environmental Protection
Agency.

Title 33—Navigation and Navigable
Waters

For the reasons set out in the
preamble, 33 CFR part 328 is amended
as follows:

PART 328—DEFINITION OF WATERS
OF THE UNITED STATES

m 1. The authority citation for part 328
continues to read as follows:

Authority: 33 U.S.C. 1251 et seq.
m 2. Revise § 328.3 toread as follows:

§328.3 Definitions.

For the purpose of this regulation
these terms are defined as follows:

(a) Waters of the United States means:

(1) Waters which are:

(i) Currently used, or were used in the
past, or may be susceptible to use in
interstate or foreign commerce,
including all waters which are subject to
the ebb and flow of the tide;

(ii) The territorial seas; or

(iii) Interstate waters, including
interstate wetlands;

(2) Impoundments of waters
otherwise defined as waters of the
United States under this definition,
other than impoundments of waters
identified under paragraph (a)(5) of this
section;

(3) Tributaries of waters identified in
paragraph (a)(1) or (2) of this section:

(i) That are relatively permanent,
standing or continuously flowing bodies
of water; or

(ii) That either alone or in
combination with similarly situated
waters in the region, significantly affect
the chemical, physical, or biological
integrity of waters identified in
paragraph (a)(1) of this section;

(4) Wetlands adjacent to the following
waters:

(i) Waters identified in paragraph
(a)(1) of this section; or

(ii) Relatively permanent, standing or
continuously flowing bodies of water
identified in paragraph (a)(2) or (a)(3)(i)
of this section and with a continuous
surface connection to those waters; or

(iii) Waters identified in paragraph
(a)(2) or (3) of this section when the

wetlands either alone or in combination
with similarly situated waters in the
region, significantly affect the chemical,
physical, or biological integrity of
waters identified in paragraph (a)(1) of
this section;

(5) Intrastate lakes and ponds,
streams, or wetlands not identified in
paragraphs (a)(1) through (4) of this
section:

(i) That are relatively permanent,
standing or continuously flowing bodies
of water with a continuous surface
connection to the waters identified in
paragraph (a)(1) or (a)(3)(i) of this
section; or

(ii) That either alone or in
combination with similarly situated
waters in the region, significantly affect
the chemical, physical, or biological
integrity of waters identified in
paragraph (a)(1) of this section.

(b) The following are not “waters of
the United States’” even where they
otherwise meet the terms of paragraphs
(a)(2) through (5) of this section:

(1) Waste treatment systems,
including treatment ponds or lagoons,
designed to meet the requirements of
the Clean Water Act;

(2) Prior converted cropland
designated by the Secretary of
Agriculture. The exclusion would cease
upon a change of use, which means that
the area is no longer available for the
production of agricultural commodities.
Notwithstanding the determination of
an area’s status as prior converted
cropland by any other Federal agency,
for the purposes of the Clean Water Act,
the final authority regarding Clean
Water Act jurisdiction remains with
EPA;

(3) Ditches (including roadside
ditches) excavated wholly in and
draining only dry land and that do not
carry a relatively permanent flow of
water;

(4) Artificially irrigated areas that
would revert to dry land if the irrigation
ceased;

(5) Artificial lakes or ponds created by
excavating or diking dry land to collect
and retain water and which are used
exclusively for such purposes as stock
watering, irrigation, settling basins, or
rice growing;

(6) Artificial reflecting or swimming
pools or other small ornamental bodies
of water created by excavating or diking
dry land to retain water for primarily
aesthetic reasons;

(7) Waterfilled depressions created in
dry land incidental to construction
activity and pits excavated in dry land
for the purpose of obtaining fill, sand,
or gravel unless and until the
construction or excavation operation is
abandoned and the resulting body of
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water meets the definition of waters of
the United States; and

(8) Swales and erosional features (e.g.,
gullies, small washes) characterized by
low volume, infrequent, or short
duration flow.

(c) In this section, the following
definitions apply:

(1) Wetlands means those areas that
are inundated or saturated by surface or
ground water at a frequency and
duration sufficient to support, and that
under normal circumstances do support,
a prevalence of vegetation typically
adapted for life in saturated soil
conditions. Wetlands generally include
swamps, marshes, bogs, and similar
areas.

(2) Adjacent means bordering,
contiguous, or neighboring. Wetlands
separated from other waters of the
United States by man-made dikes or
barriers, natural river berms, beach
dunes, and the like are “adjacent
wetlands.”

(3) High tide line means the line of
intersection of the land with the water’s
surface at the maximum height reached
by a rising tide. The high tide line may
be determined, in the absence of actual
data, by a line of oil or scum along shore
objects, a more or less continuous
deposit of fine shell or debris on the
foreshore or berm, other physical
markings or characteristics, vegetation
lines, tidal gages, or other suitable
means that delineate the general height
reached by a rising tide. The line
encompasses spring high tides and other
high tides that occur with periodic
frequency but does not include storm
surges in which there is a departure
from the normal or predicted reach of
the tide due to the piling up of water
against a coast by strong winds such as
those accompanying a hurricane or
other intense storm.

(4) Ordinary high water mark means
that line on the shore established by the
fluctuations of water and indicated by
physical characteristics such as clear,
natural line impressed on the bank,
shelving, changes in the character of
soil, destruction of terrestrial vegetation,
the presence of litter and debris, or
other appropriate means that consider
the characteristics of the surrounding
areas.

(5) Tidal waters means those waters
that rise and fall in a predictable and
measurable rhythm or cycle due to the
gravitational pulls of the moon and sun.
Tidal waters end where the rise and fall
of the water surface can no longer be
practically measured in a predictable
rhythm due to masking by hydrologic,
wind, or other effects.

(6) Significantly affect means a
material influence on the chemical,

physical, or biological integrity of
waters identified in paragraph (a)(1) of
this section. To determine whether
waters, either alone or in combination
with similarly situated waters in the
region, have a material influence on the
chemical, physical, or biological
integrity of waters identified in
paragraph (a)(1) of this section, the
functions identified in paragraph
(c)(6)(i) of this section will be assessed
and the factors identified in paragraph
(c)(B)(ii) of this section will be
considered:

(i) Functions to be assessed:

(A) Contribution of flow;

(B) Trapping, transformation, filtering,
and transport of materials (including
nutrients, sediment, and other
pollutants);

(C) Retention and attenuation of
floodwaters and runoff;

(D) Modulation of temperature in
waters identified in paragraph (a)(1) of
this section; or

(E) Provision of habitat and food
resources for aquatic species located in
waters identified in paragraph (a)(1) of
this section;

(ii) Factors to be considered:

(A) The distance from a water
identified in paragraph (a)(1) of this
section;

(B) Hydrologic factors, such as the
frequency, duration, magnitude, timing,
and rate of hydrologic connections,
including shallow subsurface flow;

(C) The size, density, or number of
waters that have been determined to be
similarly situated;

(D) Landscape position and
geomorphology; and

(E) Climatological variables such as
temperature, rainfall, and snowpack.

Title 40—Protection of Environment

For reasons set out in the preamble,
40 CFR part 120 is amended as follows:

PART 120—DEFINITION OF WATERS
OF THE UNITED STATES

m 3. The authority citation for part 120
continues to read as follows:

Authority: 33 U.S.C. 1251 et seq.
B 4. Revise § 120.1 to read as follows:

§120.1 Purpose and scope.

This part contains the definition of
“waters of the United States” for
purposes of the Clean Water Act, 33
U.S.C. 1251 et seq. and its implementing
regulations. EPA regulations
implementing the Clean Water Act use
the term ‘‘navigable waters,” which is
defined at section 502(7) of the Clean
Water Act as “the waters of the United
States, including the territorial seas,” or
the term “waters of the United States.”

In light of the statutory definition, the
definition in this section establishes the
scope of the terms “waters of the United
States” and ‘“‘navigable waters” in EPA’s
regulations.

m 5. Revise § 120.2 to read as follows:

§120.2 Definitions.

For the purpose of this regulation
these terms are defined as follows:

(a) Waters of the United States means:

(1) Waters which are:

(i) Currently used, or were used in the
past, or may be susceptible to use in
interstate or foreign commerce,
including all waters which are subject to
the ebb and flow of the tide;

(ii) The territorial seas; or

(iii) Interstate waters, including
interstate wetlands;

(2) Impoundments of waters
otherwise defined as waters of the
United States under this definition,
other than impoundments of waters
identified under paragraph (a)(5) of this
section;

(3) Tributaries of waters identified in
paragraph (a)(1) or (2) of this section:

(i) That are relatively permanent,
standing or continuously flowing bodies
of water; or

(ii) That either alone or in
combination with similarly situated
waters in the region, significantly affect
the chemical, physical, or biological
integrity of waters identified in
paragraph (a)(1) of this section;

(4) Wetlands adjacent to the following
waters:

(i) Waters identified in paragraph
(a)(1) of this section; or

(ii) Relatively permanent, standing or
continuously flowing bodies of water
identified in paragraph (a)(2) or (a)(3)(i)
of this section and with a continuous
surface connection to those waters; or

(iii) Waters identified in paragraph
(a)(2) or (3) of this section when the
wetlands either alone or in combination
with similarly situated waters in the
region, significantly affect the chemical,
physical, or biological integrity of
waters identified in paragraph (a)(1) of
this section;

(5) Intrastate lakes and ponds,
streams, or wetlands not identified in
paragraphs (a)(1) through (4) of this
section:

(i) That are relatively permanent,
standing or continuously flowing bodies
of water with a continuous surface
connection to the waters identified in
paragraph (a)(1) or (a)(3)(i) of this
section; or

(ii) That either alone or in
combination with similarly situated
waters in the region, significantly affect
the chemical, physical, or biological
integrity of waters identified in
paragraph (a)(1) of this section.
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(b) The following are not “waters of
the United States” even where they
otherwise meet the terms of paragraphs
(a)(2) through (5) of this section:

(1) Waste treatment systems,
including treatment ponds or lagoons,
designed to meet the requirements of
the Clean Water Act;

(2) Prior converted cropland
designated by the Secretary of
Agriculture. The exclusion would cease
upon a change of use, which means that
the area is no longer available for the
production of agricultural commodities.
Notwithstanding the determination of
an area’s status as prior converted
cropland by any other Federal agency,
for the purposes of the Clean Water Act,
the final authority regarding Clean
Water Act jurisdiction remains with
EPA;

(3) Ditches (including roadside
ditches) excavated wholly in and
draining only dry land and that do not
carry a relatively permanent flow of
water;

(4) Artificially irrigated areas that
would revert to dry land if the irrigation
ceased;

(5) Artificial lakes or ponds created by
excavating or diking dry land to collect
and retain water and which are used
exclusively for such purposes as stock
watering, irrigation, settling basins, or
rice growing;

(6) Artificial reflecting or swimming
pools or other small ornamental bodies
of water created by excavating or diking
dry land to retain water for primarily
aesthetic reasons;

(7) Waterfilled depressions created in
dry land incidental to construction
activity and pits excavated in dry land
for the purpose of obtaining fill, sand,
or gravel unless and until the
construction or excavation operation is
abandoned and the resulting body of
water meets the definition of waters of
the United States; and

(8) Swales and erosional features (e.g.,
gullies, small washes) characterized by
low volume, infrequent, or short
duration flow.

(c) In this section, the following
definitions apply:

(1) Wetlands means those areas that
are inundated or saturated by surface or
ground water at a frequency and
duration sufficient to support, and that
under normal circumstances do support,
a prevalence of vegetation typically
adapted for life in saturated soil
conditions. Wetlands generally include
swamps, marshes, bogs, and similar
areas.

(2) Adjacent means bordering,
contiguous, or neighboring. Wetlands
separated from other waters of the
United States by man-made dikes or
barriers, natural river berms, beach
dunes, and the like are ““‘adjacent
wetlands.”

(3) High tide line means the line of
intersection of the land with the water’s
surface at the maximum height reached
by a rising tide. The high tide line may
be determined, in the absence of actual
data, by a line of oil or scum along shore
objects, a more or less continuous
deposit of fine shell or debris on the
foreshore or berm, other physical
markings or characteristics, vegetation
lines, tidal gages, or other suitable
means that delineate the general height
reached by a rising tide. The line
encompasses spring high tides and other
high tides that occur with periodic
frequency but does not include storm
surges in which there is a departure
from the normal or predicted reach of
the tide due to the piling up of water
against a coast by strong winds such as
those accompanying a hurricane or
other intense storm.

(4) Ordinary high water mark means
that line on the shore established by the
fluctuations of water and indicated by
physical characteristics such as clear,
natural line impressed on the bank,
shelving, changes in the character of
soil, destruction of terrestrial vegetation,
the presence of litter and debris, or
other appropriate means that consider
the characteristics of the surrounding
areas.

(5) Tidal waters means those waters
that rise and fall in a predictable and
measurable rhythm or cycle due to the
gravitational pulls of the moon and sun.

Tidal waters end where the rise and fall
of the water surface can no longer be
practically measured in a predictable
rhythm due to masking by hydrologic,
wind, or other effects.

(6) Significantly affect means a
material influence on the chemical,
physical, or biological integrity of
waters identified in paragraph (a)(1) of
this section. To determine whether
waters, either alone or in combination
with similarly situated waters in the
region, have a material influence on the
chemical, physical, or biological
integrity of waters identified in
paragraph (a)(1) of this section, the
functions identified in paragraph
(c)(6)(i) of this section will be assessed
and the factors identified in paragraph
(c)(6)(ii) of this section will be
considered:

(i) Functions to be assessed:

(A) Contribution of flow;

(B) Trapping, transformation, filtering,
and transport of materials (including
nutrients, sediment, and other
pollutants);

(C) Retention and attenuation of
floodwaters and runoff;

(D) Modulation of temperature in
waters identified in paragraph (a)(1) of
this section; or

(E) Provision of habitat and food
resources for aquatic species located in
waters identified in paragraph (a)(1) of
this section;

(ii) Factors to be considered:

(A) The distance from a water
identified in paragraph (a)(1) of this
section;

(B) Hydrologic factors, such as the
frequency, duration, magnitude, timing,
and rate of hydrologic connections,
including shallow subsurface flow;

(C) The size, density, or number of
waters that have been determined to be
similarly situated;

(D) Landscape position and
geomorphology; and

(E) Climatological variables such as
temperature, rainfall, and snowpack.

[FR Doc. 2022-28595 Filed 1-17-23; 8:45 am]
BILLING CODE 6560-50-P
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RIVER MILES

SOUTH FORK OF THE OWYHEE RIVER

—YP Ranch to the South Fork Launch Site: 20 miles
—Nevada Pipeline Crossing to 45 Ranch: 25 miles
— 45 Ranch to Three Forks: 45 miles

EAST FORK OF THE OWYHEE RIVER
—Duck Valley to Garat Crossing: 23 miles

— Garat Crossing to Rickert Crossing: 28 miles
—Garat Crossing to Crutcher Crossing: 42 miles

MAIN OWYHEE RIVER

— Crutcher Crossing to Three Forks: 35 miles
—Three Forks to Rome: 37 miles

—Rome to Birch Creek: 50 miles

—Birch Creek to Leslie Gulch: 19 miles

JARBIDGE RIVER
— Murphy Hot Springs to the Bruneau Launch Site at Indian Hot

Springs: 30.5 miles

BRUNEAU RIVER
—_Bruneau Launch Site to the Bruneau River Take Out: 41 miles

WHITEWATER CLASSES

Rapid ratings are a general guide to relative difficulty. Severe weather condi-
tions, extreme water levels and remote locations all contribute to the danger

of white water boating.
Class I Small waves, passages clear, no serious obstacles.
Class 11 Medium-sized, regular waves; passages clear,
some maneuvering may be required.
Class III Waves are numerous, high and irregular; rocks, eddies, narrow

passages; scouting usually required.

Class IV Powerful, irregular waves; boiling eddies; dangerous rocks;
congested passages; precise maneuvering required;
scouting mandatory.

Class V Exceedingly difficult; violent rapids often following each
other without interruption; big drops, violent current,
scouting mandatory, but often difficult.

Class VI Limit of navigability, generally considered unrunnable.
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KNOW BEFORE YOU GO

INTRODUCTION

The Bureau of Land Management (BLM) manages the public land of the
Owyhee Canyonlands, a huge and remote area of eastern Oregon, south-
western Idaho and northern Nevada. Hidden within this vast high desert
plateau are deep canyons carved by the Owyhee, Bruneau, and Jarbidge

Rivers.

The rivers of the Owyhee and Bruneau-Jarbidge systems offer something
for nearly every level of boating experience. The Owyhee and Bruneau-
Jarbidge river systems provide visitors with unsurpassed solitude in can-
yons of unique beauty and form. From placid pools to turbulent white-
water; from vertical cliffs to steep grassy slopes; and from wildlife, such as
California bighorn sheep to wildflowers, including the Bruneau River flox,
these rivers and their canyons present visitors with challenging and ex-

traordinary experiences.

In 1968, Congress enacted the National Wild and Scenic Rivers Act, es-
tablishing a system for preserving outstanding free-flowing rivers. In

1984, Congress designated 120 miles of the Owyhee River in Oregon as a
wild river component of the National Wild and Scenic River System. The
Owyhee National Wild River extends from the Oregon-Idaho border to the
Owyhee Reservoir, excluding 14 miles near Rome, Oregon. A wild river
designation is intended to protect the free-flowing character of the river,
along with its outstandingly remarkable scenic, recreational, geologic, wild-

life, and cultural values.

In 2001, the Owyhee County Commissioners convened a diverse array of
interests with the goal to find common ground solutions to public land
issues in Owyhee County, including protection of the ranching way of
life, wild canyons, rivers, and cultural resources. Chaired by attorney Fred

Grant, the Owyhee Initiative was born.

In 2006, the Owyhee Initiative produced an agreement with public input
that set the course to protect cultural resources and the viability of the
ranching economy as well as designate the very best of the Owyhee can-

yonlands as wilderness and wild and scenic rivers.

Senator Mike Crapo introduced the Owyhee Public Lands Management
Act in the U.S. Congress as part of the implementation of the 2006 Owyhee
Initiative agreement. The Act, passed Congress and signed by President
Obama in 2009, designated 6 wilderness areas and 317 miles of Wild and

v
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