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the Final Rule, which can be found in
the docket for this action.

The agencies recognize that the
burdens of environmental pollution and
climate change often fall
disproportionately on communities with
environmental justice concerns (e.g.,
Indigenous peoples, people of color, and
low-income populations), and have
qualitatively assessed impacts to these
groups in the Economic Analysis for the
Final Rule. Climate change will
exacerbate the existing risks faced by
communities with environmental justice
concerns.

For this rule, consistent with
Executive Order 12898 and Executive
Order 14008 on “Tackling the Climate
Crisis at Home and Abroad” (86 FR
7619; January 27, 2021), the agencies
examined whether the change in
benefits due to this rule may be
differentially distributed among
communities with environmental justice
concerns in the affected areas when
compared to both baselines. Regardless
of baseline, for most of the wetlands and
affected waters impacted by this rule at
a hydrologic unit code (HUC) 12
watershed level,146 there was no
evidence of potential environmental
justice impacts warranting further
analysis. It is expected that where there
were environmental justice impacts at
the HUC 12 scale as compared to the
secondary baseline of the 2020 NWPR,
those impacts would be beneficial to
communities with environmental justice
concerns because this rule will result in
more waters being jurisdictional than
would be under the 2020 NWPR. For
example, communities with
environmental justice concerns in the
arid West may have experienced
increased water pollution and
associated health impacts under the
2020 NWPR due to that rule’s lack of
Federal protection for ephemeral
streams and their adjacent wetlands.

K. Congressional Review Act

This action is subject to the
Congressional Review Act, and the
agencies will submit a rule report to
each House of the Congress and to the
Comptroller General of the United
States. This action is not a “major rule”
as defined by 5 U.S.C. 804(2).

List of Subjects
33 CFR Part 328

Administrative practice and
procedure, Environmental protection,

146 HUC boundaries are established by USGS and
NRCS. These boundaries are numbered using
nested codes to represent the scale of the watershed
size. For example, HUC 12 watersheds are smaller
than HUC 4 watersheds.

Navigation (water), Water pollution
control, Waterways.

40 CFR Part 120

Environmental protection, Water
pollution control, Waterways.

Michael L. Connor,

Assistant Secretary of the Army (Civil Works),
Department of the Army.

Michael S. Regan,

Administrator, Environmental Protection
Agency.

Title 33—Navigation and Navigable
Waters

For the reasons set out in the
preamble, 33 CFR part 328 is amended
as follows:

PART 328—DEFINITION OF WATERS
OF THE UNITED STATES

m 1. The authority citation for part 328
continues to read as follows:

Authority: 33 U.S.C. 1251 et seq.
m 2. Revise § 328.3 toread as follows:

§328.3 Definitions.

For the purpose of this regulation
these terms are defined as follows:

(a) Waters of the United States means:

(1) Waters which are:

(i) Currently used, or were used in the
past, or may be susceptible to use in
interstate or foreign commerce,
including all waters which are subject to
the ebb and flow of the tide;

(ii) The territorial seas; or

(iii) Interstate waters, including
interstate wetlands;

(2) Impoundments of waters
otherwise defined as waters of the
United States under this definition,
other than impoundments of waters
identified under paragraph (a)(5) of this
section;

(3) Tributaries of waters identified in
paragraph (a)(1) or (2) of this section:

(i) That are relatively permanent,
standing or continuously flowing bodies
of water; or

(ii) That either alone or in
combination with similarly situated
waters in the region, significantly affect
the chemical, physical, or biological
integrity of waters identified in
paragraph (a)(1) of this section;

(4) Wetlands adjacent to the following
waters:

(i) Waters identified in paragraph
(a)(1) of this section; or

(ii) Relatively permanent, standing or
continuously flowing bodies of water
identified in paragraph (a)(2) or (a)(3)(i)
of this section and with a continuous
surface connection to those waters; or

(iii) Waters identified in paragraph
(a)(2) or (3) of this section when the

wetlands either alone or in combination
with similarly situated waters in the
region, significantly affect the chemical,
physical, or biological integrity of
waters identified in paragraph (a)(1) of
this section;

(5) Intrastate lakes and ponds,
streams, or wetlands not identified in
paragraphs (a)(1) through (4) of this
section:

(i) That are relatively permanent,
standing or continuously flowing bodies
of water with a continuous surface
connection to the waters identified in
paragraph (a)(1) or (a)(3)(i) of this
section; or

(ii) That either alone or in
combination with similarly situated
waters in the region, significantly affect
the chemical, physical, or biological
integrity of waters identified in
paragraph (a)(1) of this section.

(b) The following are not “waters of
the United States’” even where they
otherwise meet the terms of paragraphs
(a)(2) through (5) of this section:

(1) Waste treatment systems,
including treatment ponds or lagoons,
designed to meet the requirements of
the Clean Water Act;

(2) Prior converted cropland
designated by the Secretary of
Agriculture. The exclusion would cease
upon a change of use, which means that
the area is no longer available for the
production of agricultural commodities.
Notwithstanding the determination of
an area’s status as prior converted
cropland by any other Federal agency,
for the purposes of the Clean Water Act,
the final authority regarding Clean
Water Act jurisdiction remains with
EPA;

(3) Ditches (including roadside
ditches) excavated wholly in and
draining only dry land and that do not
carry a relatively permanent flow of
water;

(4) Artificially irrigated areas that
would revert to dry land if the irrigation
ceased;

(5) Artificial lakes or ponds created by
excavating or diking dry land to collect
and retain water and which are used
exclusively for such purposes as stock
watering, irrigation, settling basins, or
rice growing;

(6) Artificial reflecting or swimming
pools or other small ornamental bodies
of water created by excavating or diking
dry land to retain water for primarily
aesthetic reasons;

(7) Waterfilled depressions created in
dry land incidental to construction
activity and pits excavated in dry land
for the purpose of obtaining fill, sand,
or gravel unless and until the
construction or excavation operation is
abandoned and the resulting body of
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water meets the definition of waters of
the United States; and

(8) Swales and erosional features (e.g.,
gullies, small washes) characterized by
low volume, infrequent, or short
duration flow.

(c) In this section, the following
definitions apply:

(1) Wetlands means those areas that
are inundated or saturated by surface or
ground water at a frequency and
duration sufficient to support, and that
under normal circumstances do support,
a prevalence of vegetation typically
adapted for life in saturated soil
conditions. Wetlands generally include
swamps, marshes, bogs, and similar
areas.

(2) Adjacent means bordering,
contiguous, or neighboring. Wetlands
separated from other waters of the
United States by man-made dikes or
barriers, natural river berms, beach
dunes, and the like are “adjacent
wetlands.”

(3) High tide line means the line of
intersection of the land with the water’s
surface at the maximum height reached
by a rising tide. The high tide line may
be determined, in the absence of actual
data, by a line of oil or scum along shore
objects, a more or less continuous
deposit of fine shell or debris on the
foreshore or berm, other physical
markings or characteristics, vegetation
lines, tidal gages, or other suitable
means that delineate the general height
reached by a rising tide. The line
encompasses spring high tides and other
high tides that occur with periodic
frequency but does not include storm
surges in which there is a departure
from the normal or predicted reach of
the tide due to the piling up of water
against a coast by strong winds such as
those accompanying a hurricane or
other intense storm.

(4) Ordinary high water mark means
that line on the shore established by the
fluctuations of water and indicated by
physical characteristics such as clear,
natural line impressed on the bank,
shelving, changes in the character of
soil, destruction of terrestrial vegetation,
the presence of litter and debris, or
other appropriate means that consider
the characteristics of the surrounding
areas.

(5) Tidal waters means those waters
that rise and fall in a predictable and
measurable rhythm or cycle due to the
gravitational pulls of the moon and sun.
Tidal waters end where the rise and fall
of the water surface can no longer be
practically measured in a predictable
rhythm due to masking by hydrologic,
wind, or other effects.

(6) Significantly affect means a
material influence on the chemical,

physical, or biological integrity of
waters identified in paragraph (a)(1) of
this section. To determine whether
waters, either alone or in combination
with similarly situated waters in the
region, have a material influence on the
chemical, physical, or biological
integrity of waters identified in
paragraph (a)(1) of this section, the
functions identified in paragraph
(c)(6)(i) of this section will be assessed
and the factors identified in paragraph
(c)(B)(ii) of this section will be
considered:

(i) Functions to be assessed:

(A) Contribution of flow;

(B) Trapping, transformation, filtering,
and transport of materials (including
nutrients, sediment, and other
pollutants);

(C) Retention and attenuation of
floodwaters and runoff;

(D) Modulation of temperature in
waters identified in paragraph (a)(1) of
this section; or

(E) Provision of habitat and food
resources for aquatic species located in
waters identified in paragraph (a)(1) of
this section;

(ii) Factors to be considered:

(A) The distance from a water
identified in paragraph (a)(1) of this
section;

(B) Hydrologic factors, such as the
frequency, duration, magnitude, timing,
and rate of hydrologic connections,
including shallow subsurface flow;

(C) The size, density, or number of
waters that have been determined to be
similarly situated;

(D) Landscape position and
geomorphology; and

(E) Climatological variables such as
temperature, rainfall, and snowpack.

Title 40—Protection of Environment

For reasons set out in the preamble,
40 CFR part 120 is amended as follows:

PART 120—DEFINITION OF WATERS
OF THE UNITED STATES

m 3. The authority citation for part 120
continues to read as follows:

Authority: 33 U.S.C. 1251 et seq.
B 4. Revise § 120.1 to read as follows:

§120.1 Purpose and scope.

This part contains the definition of
“waters of the United States” for
purposes of the Clean Water Act, 33
U.S.C. 1251 et seq. and its implementing
regulations. EPA regulations
implementing the Clean Water Act use
the term ‘‘navigable waters,” which is
defined at section 502(7) of the Clean
Water Act as “the waters of the United
States, including the territorial seas,” or
the term “waters of the United States.”

In light of the statutory definition, the
definition in this section establishes the
scope of the terms “waters of the United
States” and ‘“‘navigable waters” in EPA’s
regulations.

m 5. Revise § 120.2 to read as follows:

§120.2 Definitions.

For the purpose of this regulation
these terms are defined as follows:

(a) Waters of the United States means:

(1) Waters which are:

(i) Currently used, or were used in the
past, or may be susceptible to use in
interstate or foreign commerce,
including all waters which are subject to
the ebb and flow of the tide;

(ii) The territorial seas; or

(iii) Interstate waters, including
interstate wetlands;

(2) Impoundments of waters
otherwise defined as waters of the
United States under this definition,
other than impoundments of waters
identified under paragraph (a)(5) of this
section;

(3) Tributaries of waters identified in
paragraph (a)(1) or (2) of this section:

(i) That are relatively permanent,
standing or continuously flowing bodies
of water; or

(ii) That either alone or in
combination with similarly situated
waters in the region, significantly affect
the chemical, physical, or biological
integrity of waters identified in
paragraph (a)(1) of this section;

(4) Wetlands adjacent to the following
waters:

(i) Waters identified in paragraph
(a)(1) of this section; or

(ii) Relatively permanent, standing or
continuously flowing bodies of water
identified in paragraph (a)(2) or (a)(3)(i)
of this section and with a continuous
surface connection to those waters; or

(iii) Waters identified in paragraph
(a)(2) or (3) of this section when the
wetlands either alone or in combination
with similarly situated waters in the
region, significantly affect the chemical,
physical, or biological integrity of
waters identified in paragraph (a)(1) of
this section;

(5) Intrastate lakes and ponds,
streams, or wetlands not identified in
paragraphs (a)(1) through (4) of this
section:

(i) That are relatively permanent,
standing or continuously flowing bodies
of water with a continuous surface
connection to the waters identified in
paragraph (a)(1) or (a)(3)(i) of this
section; or

(ii) That either alone or in
combination with similarly situated
waters in the region, significantly affect
the chemical, physical, or biological
integrity of waters identified in
paragraph (a)(1) of this section.
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(b) The following are not “waters of
the United States” even where they
otherwise meet the terms of paragraphs
(a)(2) through (5) of this section:

(1) Waste treatment systems,
including treatment ponds or lagoons,
designed to meet the requirements of
the Clean Water Act;

(2) Prior converted cropland
designated by the Secretary of
Agriculture. The exclusion would cease
upon a change of use, which means that
the area is no longer available for the
production of agricultural commodities.
Notwithstanding the determination of
an area’s status as prior converted
cropland by any other Federal agency,
for the purposes of the Clean Water Act,
the final authority regarding Clean
Water Act jurisdiction remains with
EPA;

(3) Ditches (including roadside
ditches) excavated wholly in and
draining only dry land and that do not
carry a relatively permanent flow of
water;

(4) Artificially irrigated areas that
would revert to dry land if the irrigation
ceased;

(5) Artificial lakes or ponds created by
excavating or diking dry land to collect
and retain water and which are used
exclusively for such purposes as stock
watering, irrigation, settling basins, or
rice growing;

(6) Artificial reflecting or swimming
pools or other small ornamental bodies
of water created by excavating or diking
dry land to retain water for primarily
aesthetic reasons;

(7) Waterfilled depressions created in
dry land incidental to construction
activity and pits excavated in dry land
for the purpose of obtaining fill, sand,
or gravel unless and until the
construction or excavation operation is
abandoned and the resulting body of
water meets the definition of waters of
the United States; and

(8) Swales and erosional features (e.g.,
gullies, small washes) characterized by
low volume, infrequent, or short
duration flow.

(c) In this section, the following
definitions apply:

(1) Wetlands means those areas that
are inundated or saturated by surface or
ground water at a frequency and
duration sufficient to support, and that
under normal circumstances do support,
a prevalence of vegetation typically
adapted for life in saturated soil
conditions. Wetlands generally include
swamps, marshes, bogs, and similar
areas.

(2) Adjacent means bordering,
contiguous, or neighboring. Wetlands
separated from other waters of the
United States by man-made dikes or
barriers, natural river berms, beach
dunes, and the like are ““‘adjacent
wetlands.”

(3) High tide line means the line of
intersection of the land with the water’s
surface at the maximum height reached
by a rising tide. The high tide line may
be determined, in the absence of actual
data, by a line of oil or scum along shore
objects, a more or less continuous
deposit of fine shell or debris on the
foreshore or berm, other physical
markings or characteristics, vegetation
lines, tidal gages, or other suitable
means that delineate the general height
reached by a rising tide. The line
encompasses spring high tides and other
high tides that occur with periodic
frequency but does not include storm
surges in which there is a departure
from the normal or predicted reach of
the tide due to the piling up of water
against a coast by strong winds such as
those accompanying a hurricane or
other intense storm.

(4) Ordinary high water mark means
that line on the shore established by the
fluctuations of water and indicated by
physical characteristics such as clear,
natural line impressed on the bank,
shelving, changes in the character of
soil, destruction of terrestrial vegetation,
the presence of litter and debris, or
other appropriate means that consider
the characteristics of the surrounding
areas.

(5) Tidal waters means those waters
that rise and fall in a predictable and
measurable rhythm or cycle due to the
gravitational pulls of the moon and sun.

Tidal waters end where the rise and fall
of the water surface can no longer be
practically measured in a predictable
rhythm due to masking by hydrologic,
wind, or other effects.

(6) Significantly affect means a
material influence on the chemical,
physical, or biological integrity of
waters identified in paragraph (a)(1) of
this section. To determine whether
waters, either alone or in combination
with similarly situated waters in the
region, have a material influence on the
chemical, physical, or biological
integrity of waters identified in
paragraph (a)(1) of this section, the
functions identified in paragraph
(c)(6)(i) of this section will be assessed
and the factors identified in paragraph
(c)(6)(ii) of this section will be
considered:

(i) Functions to be assessed:

(A) Contribution of flow;

(B) Trapping, transformation, filtering,
and transport of materials (including
nutrients, sediment, and other
pollutants);

(C) Retention and attenuation of
floodwaters and runoff;

(D) Modulation of temperature in
waters identified in paragraph (a)(1) of
this section; or

(E) Provision of habitat and food
resources for aquatic species located in
waters identified in paragraph (a)(1) of
this section;

(ii) Factors to be considered:

(A) The distance from a water
identified in paragraph (a)(1) of this
section;

(B) Hydrologic factors, such as the
frequency, duration, magnitude, timing,
and rate of hydrologic connections,
including shallow subsurface flow;

(C) The size, density, or number of
waters that have been determined to be
similarly situated;

(D) Landscape position and
geomorphology; and

(E) Climatological variables such as
temperature, rainfall, and snowpack.

[FR Doc. 2022-28595 Filed 1-17-23; 8:45 am]
BILLING CODE 6560-50-P
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RIVER MILES

SOUTH FORK OF THE OWYHEE RIVER

—YP Ranch to the South Fork Launch Site: 20 miles
—Nevada Pipeline Crossing to 45 Ranch: 25 miles
— 45 Ranch to Three Forks: 45 miles

EAST FORK OF THE OWYHEE RIVER
—Duck Valley to Garat Crossing: 23 miles

— Garat Crossing to Rickert Crossing: 28 miles
—Garat Crossing to Crutcher Crossing: 42 miles

MAIN OWYHEE RIVER

— Crutcher Crossing to Three Forks: 35 miles
—Three Forks to Rome: 37 miles

—Rome to Birch Creek: 50 miles

—Birch Creek to Leslie Gulch: 19 miles

JARBIDGE RIVER
— Murphy Hot Springs to the Bruneau Launch Site at Indian Hot

Springs: 30.5 miles

BRUNEAU RIVER
—_Bruneau Launch Site to the Bruneau River Take Out: 41 miles

WHITEWATER CLASSES

Rapid ratings are a general guide to relative difficulty. Severe weather condi-
tions, extreme water levels and remote locations all contribute to the danger

of white water boating.
Class I Small waves, passages clear, no serious obstacles.
Class 11 Medium-sized, regular waves; passages clear,
some maneuvering may be required.
Class III Waves are numerous, high and irregular; rocks, eddies, narrow

passages; scouting usually required.

Class IV Powerful, irregular waves; boiling eddies; dangerous rocks;
congested passages; precise maneuvering required;
scouting mandatory.

Class V Exceedingly difficult; violent rapids often following each
other without interruption; big drops, violent current,
scouting mandatory, but often difficult.

Class VI Limit of navigability, generally considered unrunnable.
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KNOW BEFORE YOU GO

INTRODUCTION

The Bureau of Land Management (BLM) manages the public land of the
Owyhee Canyonlands, a huge and remote area of eastern Oregon, south-
western Idaho and northern Nevada. Hidden within this vast high desert
plateau are deep canyons carved by the Owyhee, Bruneau, and Jarbidge

Rivers.

The rivers of the Owyhee and Bruneau-Jarbidge systems offer something
for nearly every level of boating experience. The Owyhee and Bruneau-
Jarbidge river systems provide visitors with unsurpassed solitude in can-
yons of unique beauty and form. From placid pools to turbulent white-
water; from vertical cliffs to steep grassy slopes; and from wildlife, such as
California bighorn sheep to wildflowers, including the Bruneau River flox,
these rivers and their canyons present visitors with challenging and ex-

traordinary experiences.

In 1968, Congress enacted the National Wild and Scenic Rivers Act, es-
tablishing a system for preserving outstanding free-flowing rivers. In

1984, Congress designated 120 miles of the Owyhee River in Oregon as a
wild river component of the National Wild and Scenic River System. The
Owyhee National Wild River extends from the Oregon-Idaho border to the
Owyhee Reservoir, excluding 14 miles near Rome, Oregon. A wild river
designation is intended to protect the free-flowing character of the river,
along with its outstandingly remarkable scenic, recreational, geologic, wild-

life, and cultural values.

In 2001, the Owyhee County Commissioners convened a diverse array of
interests with the goal to find common ground solutions to public land
issues in Owyhee County, including protection of the ranching way of
life, wild canyons, rivers, and cultural resources. Chaired by attorney Fred

Grant, the Owyhee Initiative was born.

In 2006, the Owyhee Initiative produced an agreement with public input
that set the course to protect cultural resources and the viability of the
ranching economy as well as designate the very best of the Owyhee can-

yonlands as wilderness and wild and scenic rivers.

Senator Mike Crapo introduced the Owyhee Public Lands Management
Act in the U.S. Congress as part of the implementation of the 2006 Owyhee
Initiative agreement. The Act, passed Congress and signed by President
Obama in 2009, designated 6 wilderness areas and 317 miles of Wild and

v
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