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provide for a physical connection
between the wetlands and the tributary
that satisfies the requirement for a
continuous surface connection.

Some commenters asserted that the
agencies’ use of the relatively
permanent standard in the proposed
rule is inconsistent with the Rapanos
plurality opinion because it does not
require a continuous hydrologic
connection for adjacent wetlands to be
jurisdictional, with one commenter
referencing the agencies’ statement in
the proposed rule that a continuous
surface connection “does not require
surface water to be continuously present
between the wetland and the tributary.”
Another commenter asserted that the
proposed rule’s approach to adjacent
wetlands is inconsistent with the
Rapanos plurality opinion because it
allows for the continuous surface
connection requirement to be satisfied
by physical connections such as non-
jurisdictional ditches with an irregular
flow surface connection requirement.
The agencies disagree that the approach
in this rule is inconsistent with the
plurality opinion. The plurality opinion
indicates that “‘continuous surface
connection” is a “‘physical connection
requirement.” Rapanos, 547 U.S. at 751
n.13 (referring to “our physical-
connection requirement” and later
stating that Riverside Bayview does not
reject “the physical-connection
requirement”’). This approach to the
continuous surface connection
requirement is consistent with the
Rapanos Guidance. Rapanos Guidance
at 7 & n.28. A continuous surface
connection is not the same as a
continuous surface water connection, by
its terms and in effect. Therefore,
because the plurality opinion requires
only a “continuous surface connection,’
the relatively permanent standard in
this rule, consistent with the plurality
opinion, does not require surface water
to be continuously present between the
wetland and the tributary. The agencies
also disagree that it is inconsistent with
the plurality opinion for adjacent
wetlands to be considered to meet the
continuous surface connection
requirement if they are connected to
relatively permanent waters by a
discrete feature like a non-jurisdictional
ditch, swale, pipe, or culvert. This is
because a ditch or other such feature
can serve as a physical connection that
maintains a continuous surface
connection between an adjacent
wetland and a relatively permanent
water. This approach to the continuous
surface connection is supported by the
scientific literature, case law, and the
agencies’ technical expertise and

’

experience. See Cundiff, 555 F.3d at
213.

The agencies agree with commenters
who stated that a continuous surface
connection does not require the
continuous presence of surface water
between the adjacent wetland and
relatively permanent paragraph (a)(2)
impoundment or jurisdictional tributary
when the jurisdictional tributary meets
the relatively permanent standard, and
the agencies continue this longstanding
approach in this rule. The agencies’
approach is consistent with science, as
well as the longstanding regulatory
definition of “wetlands,” which does
not require such aquatic resources to
contain surface water. See 33 CFR
328.3(b)(2014) and 40 CFR 232.2
(2014)(defining wetlands as “areas that
are inundated or saturated by surface or
ground water at a frequency and
duration sufficient to support a
prevalence of vegetation typically
adapted for life in saturated soil
conditions” (emphasis added)); see also
Technical Support Document section
III.B. Since wetlands frequently do not
contain surface water, a requirement for
continuous surface water between a
relatively permanent water and adjacent
wetlands would be illogical as a
scientific and practical matter.

The agencies have a variety of tools
for determining whether adjacent
wetlands have a continuous surface
connection to relatively permanent
waters, or if they are separated from
them by natural landforms or artificial
barriers, including the same tools used
to establish adjacency. Visual
observations, high-resolution satellite
imagery, NRCS soil maps, USGS
topographic maps, and NHD data may
show soil saturation, surface flow
patterns and infrastructure crossings
(e.g., roads) that can be used to indicate
possible culvert locations. Visual
observations, high-resolution satellite
imagery, elevation data such as LIDAR-
based topographic models, and USGS
topographic maps may identify the
presence of swales that are located
between a wetland and a relatively
permanent water. Similar tools
(described below) and visual
observations can be used to identify the
potential presence of natural landforms
that can maintain a continuous surface
connection and the potential presence
of breaks that may sever a continuous
surface connection. Distinguishing
between landforms like upland breaks
and natural berms can be facilitated by
assessing their linear extent and
continuity, or observations on how they
hydrologically interact with an
associated relatively permanent water.

To assess whether wetlands are
separated from relatively permanent
waters by natural landforms or artificial
barriers, the agencies can rely upon a
variety of tools. For example, USGS
topographic maps may show
topographic highs between the wetland
and relatively permanent water, or
simple indices can be calculated based
on topography to indicate where these
separations occur and their linear
extent. FEMA flood zone or other
floodplain maps may indicate
constricted floodplains along the length
of the tributary channel with physical
separation of flood waters. High-
resolution elevation data can illustrate
topographic highs between a wetland
and tributary channel that extend along
the length of a tributary’s channel.
Aerial photographs or high-resolution
satellite imagery may illustrate upland
vegetation along the tributary channel
between the wetland and tributary
channel, or bright soil signatures
indicative of higher ground. NRCS soil
maps may identify mapped linear,
upland soil types along the tributary
channel. Field work may help to
confirm the presence and location of the
OHWM of a tributary that is relatively
permanent. In addition, field work may
confirm whether there is a continuous
physical connection between the
wetland and the tributary, or identify
breaks that may sever the continuous
surface connection.109

iii. Determining Whether an Adjacent
Wetland Meets the Significant Nexus
Standard

The agencies note again that the
determination of adjacency and the
determination of a significant nexus are
different and that there are two key
differences. First, adjacency is about the
relationship between a wetland and a
jurisdictional water and is based on
reasonable proximity, whereas
significant nexus is about the functions
provided by an adjacent wetland to a
paragraph (a)(1) water—the significant
nexus assessment is not to the
jurisdictional water to which the
wetland is adjacent (if the jurisdictional
water is a paragraph (a)(1) water, it is
jurisdictional without a case-specific
significant nexus assessment). Second, a
wetland must meet the adjacency
standard on its own, whereas a
significant nexus assessment is based on
whether an adjacent wetland alone or in
combination with other similarly
situated waters significantly affects the

109 Field work may include, e.g., traversing the
landscape from the tributary to the wetland and
examining topographic and geomorphic
characteristics, the linear extent of those features,
as well as hydrologic and biologic indicators.
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integrity of a paragraph (a)(1) water.
Once a wetland has been determined to
be “adjacent,” if the adjacent wetland
does not meet the relatively permanent
standard, the agencies will conduct a
significant nexus analysis to assess if
the wetland is jurisdictional.

Under the regulations, the adjacent
wetlands which do not meet the
relatively permanent standard and for
which a significant nexus analysis must
be conducted are: (1) adjacent wetlands
that lack a continuous surface
connection to a relatively permanent
paragraph (a)(2) impoundment or a
jurisdictional tributary when the
jurisdictional tributary meets the
relatively permanent standard, and (2)
wetlands adjacent to a paragraph (a)(2)
impoundment or a tributary when the
paragraph (a)(2) impoundment or the
tributary is not relatively permanent. In
evaluating such adjacent wetlands
under the significant nexus standard,
the agencies will determine whether the
wetlands, either alone or in combination
with similarly situated waters in the
region, significantly affect the chemical,
physical, or biological integrity of
paragraph (a)(1) waters. See section
IV.C.9 of this preamble for additional
discussion on the definition of
“significantly affect” in this rule,
including the factors that will be
evaluated and the functions that will be
assessed as part of a significant nexus
analysis. The agencies consider
tributaries and their adjacent wetlands
to be “similarly situated” waters. The
agencies consider similarly situated
waters to be “in the region” when they
lie within the catchment area of the
tributary of interest. Therefore, in
implementing the significant nexus
standard under this rule, all tributaries
and adjacent wetlands within the
catchment area of the tributary of
interest will be analyzed as part of the
significant nexus analysis.

For a significant nexus analysis, the
region would be the catchment that
drains to and includes the tributary to
which the wetland in question is
adjacent. A catchment is the area of the
land surface that drains to a specific
location for a specific hydrologic
feature, such as a tributary. Catchments
will be delineated from the
downstream-most point of the tributary
reach to which the wetland is adjacent
and include the land uphill that drains
to that point, as discussed in further
detail in section IV.C.4.c of this
preamble and its subsections.

After identifying the catchment, the
next step is to identify the tributaries
within the catchment under the
agencies’ longstanding interpretation of
tributary, see section IV.C.4.a of this

preamble, and their adjacent wetlands
within the catchment area, see section
IV.C.5.c.i of this preamble. When
evaluating whether an adjacent wetland
meets the significant nexus standard,
the agencies will consider the factors in
the final rule, along with the functions
of the tributaries in the catchment
together with the functions performed
by the wetlands adjacent to the
tributaries in the catchment, including
the subject wetland, in relation to the
chemical, physical, or biological
integrity of the paragraph (a)(1) water.
This approach to the significant nexus
analysis recognizes the ecological
relationship between wetlands and the
tributaries to which they are adjacent,
and the role those similarly situated
waters have in influencing the chemical,
physical, or biological integrity of
paragraph (a)(1) waters. See Technical
Support Document section IILE.
Section IV.C.9.c of this preamble
discusses a variety of tools and sources
of information that can be used to assess
significant effects on the chemical,
physical, and biological integrity of
paragraph (a)(1) waters. Remote tools,
field indicators and observational
methods, and datasets can all assist in
determining whether adjacent wetlands
meet the significant nexus standard. In
addition, a variety of modeling
approaches can be used to quantify the
connectivity and cumulative effects of
wetlands, including non-floodplain
wetlands, on other waters, as discussed
further in section IV.A.v of the
Technical Support Document.110

6. Waters Not Identified in Paragraphs
(a)(1) Through (4)

a. This Rule

Paragraph (a)(5) of this rule defines
“waters of the United States” to include
“intrastate lakes and ponds, streams, or
wetlands not identified in paragraphs
(a)(1) through (4)” that meet either the
relatively permanent standard or the
significant nexus standard. Waters in
this category in the 1986 regulations
were sometimes referred to as “(a)(3)
waters” or “other waters.” With this

110 Some examples include the Soil and Water
Assessment Tool (SWAT, available at https://
swat.tamu.edu/), the Hydrologic Simulation
Program in Fortran (available at https://
www.epa.gov/ceam/hydrological-simulation-
program-fortran-hspf), and DRAINMOD for
Watersheds (DRAINWAT, available at https://
www.bae.ncsu.edu/agricultural-water-management/
drainmod/). Other examples of models applicable
to identifying effects of wetlands on downstream
waters include the USGS hydrologic model
MODFLOW (available at https://www.usgs.gov/
mission-areas/water-resources/science/modflow-
and-related-programs?qt-science_center_
objects=0#qt-science_center_objects) and the USGS
flow simulation model VS2DI (available at https://
www.usgs.gov/software/vs2di-version-13).

rule, the agencies have made important
changes to the 1986 regulations to
reflect the agencies’ construction of the
statutory limits on the scope of “waters
of the United States” informed by the
relevant provisions of the Clean Water
Act and the statute as a whole, the
scientific record, relevant Supreme
Court precedent, and the agencies’
experience and technical expertise after
more than 45 years of implementing the
longstanding pre-2015 regulations
defining “waters of the United States.”
Of particular importance, the agencies
have replaced the broad Commerce
Clause basis for jurisdiction from the
1986 regulations for waters not
identified in other provisions of the
definition with the relatively permanent
standard and the significant nexus
standard. Because the relatively
permanent standard and the significant
nexus standard require connections to a
paragraph (a)(1) water, and the
significant nexus standard further
requires that waters significantly affect
paragraph (a)(1) waters, this provision of
the rule is substantially narrower than
the 1986 regulations. The 1986
regulations, for example, authorized the
assertion of jurisdiction over waters
from which fish or shellfish are or could
be taken and sold in interstate or foreign
commerce.

The agencies are including a
provision for intrastate lakes and ponds,
streams, or wetlands not identified in
paragraphs (a)(1) through (4) of the rule
because such waters can provide
functions that restore and maintain the
chemical, physical, and biological
integrity of traditional navigable waters,
the territorial seas, and interstate waters.
See section IV.A.2.c.iii of this preamble.
For example, a large lake that is very
close to a tributary or paragraph (a)(1)
water, but that is not part of the
tributary system, would be non-
jurisdictional if the agencies did not
include the category for assessing such
waters under paragraph (a)(5) in this
rule, even if that lake provides many
functions that significantly affect a
traditional navigable water.

The agencies have streamlined and
clarified the provision for paragraph
(a)(5) waters as compared to the 1986
regulations. The agencies have added
the requirement that these waters must
meet either the relatively permanent
standard or significant nexus standard
to be “waters of the United States.” In
addition, the agencies have deleted the
non-exclusive list of “‘other waters” that
was featured in paragraph (a)(3) of the
1986 regulations. Under the final rule’s
new paragraph (a)(5) provision, only
“intrastate lakes and ponds, streams, or
wetlands not identified in paragraphs
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(a)(1) through (4)” can be assessed for
jurisdiction under the relatively
permanent standard or significant nexus
standard. As discussed further below,
however, the agencies have concluded
that the more specific water types
previously listed in paragraph (a)(3) of
the 1986 regulations nonetheless
generally fall within one of the four
water types listed in paragraph (a)(5) of
this rule.

Finally, the agencies have moved the
provision for paragraph (a)(5) waters to
the end of the section of the regulation
which defines the categories of
jurisdictional waters, since paragraph
(a)(5) waters are those that are not
covered by the preceding categories. As
a result, “‘other waters” are now in
paragraph (a)(5) of this rule. In light of
these changes to the regulatory text, the
agencies refer to these waters as “those
not identified in paragraphs (a)(1)
through (4)” or “paragraph (a)(5)
waters” for purposes of this rule.

Waters assessed under paragraph
(a)(5) meet the relatively permanent
standard if they are relatively
permanent, standing or continuously
flowing bodies of water with a
continuous surface connection to a
paragraph (a)(1) water or a tributary that
is relatively permanent. The agencies
will assess waters under paragraph
(a)(5) to determine if they are relatively
permanent using a similar approach to
the one described for tributaries in
section IV.C.4 of this preamble, and the
agencies will assess a continuous
surface connection between waters
assessed under paragraph (a)(5) and a
paragraph (a)(1) water or a tributary that
is relatively permanent using the
approach described for adjacent
wetlands in section IV.C.5 of this
preamble. Waters assessed under
paragraph (a)(5) meet the significant
nexus standard if they significantly
affect the chemical, physical, or
biological integrity of a traditional
navigable water, the territorial seas, or
an interstate water. See section IV.C.6.c
of this preamble for further discussion
on implementation of these standards
for waters assessed under paragraph
(a)(5). The agencies also note that the
characteristics of a water considered for
jurisdiction under paragraph (a)(5) can
change over time such that it meets the
requirements for consideration under
another category of “waters of the
United States.” For example, a river that
does not drain to a paragraph (a)(1)
water could potentially become a
traditional navigable water, for instance,
if it is impounded and becomes a
navigable-in-fact reservoir. Such water
would then be assessed as a traditional
navigable water under paragraph

(a)(1)(i) of the final rule. Similarly, a
wetland that historically was not
adjacent can become an adjacent
wetland, for example, if a ditch is
constructed that connects the wetland to
a jurisdictional tributary. Such a
wetland would then be considered
under paragraph (a)(4) of the final rule
due to the unbroken surface connection
to a jurisdictional water via the ditch.

b. Summary of the Agencies’
Consideration of Public Comments and
Rationale for This Rule

The agencies received numerous
comments on whether to include a
category for waters that do not fall
within one of the more specific
categories in the definition of “waters of
the United States” and the standard
upon which to base jurisdiction over
such waters, as well as on
implementation of this provision of the
rule.

i. Comments on the Provision for Waters
That Do Not Fall Within One of the
More Specific Categories

Some commenters expressed general
support for including a category for
waters that do not fall within one of the
more specific categories in this rule,
while others opposed including such a
category. Many commenters requested
clarification of the category for waters
that do not fall within one of the more
specific categories. Many commenters
addressed the agencies’ legal authority
to assert jurisdiction over waters that do
not fall within one of the more specific
categories. Some commenters asserted
that following the Supreme Court’s
decisions in SWANCC and Rapanos, the
agencies lack authority to assert
jurisdiction over such waters. Other
commenters stated that the proposed
rule’s approach to such waters is legally
defensible. Several commenters further
stated that the proposed rule does not go
far enough in protecting waters that do
not fall within one of the more specific
categories and asserted that broader
protection would be consistent with
Rapanos, SWANCC, and Maui.

The agencies disagree that the
agencies lack authority to assert
jurisdiction over waters that do not fall
within one of the more specific
categories. The agencies’ regulations
have long had provisions for case-
specific determinations of jurisdiction
over waters that did not fall within the
other jurisdictional categories. See
section IV.A.2.b of this preamble. Such
waters under this rule can be assessed
under paragraph (a)(5), and they are
only jurisdictional if they meet the
relatively permanent standard or
significant nexus standard. The agencies

have thus established limits on the
scope of these waters consistent with
the law, the science, and agency
expertise. See section IV.A of this
preamble. In addition, the agencies have
carefully considered the limitations on
their authority under the Clean Water
Act, especially concerning paragraph
(a)(5) waters. The agencies have made a
number of changes to the 1986
regulations that collectively ensure the
definition of “waters of the United
States” remains well within statutory
and constitutional limits. Those changes
include replacing the broad Commerce
Clause basis for jurisdiction over
paragraph (a)(5) waters with the
narrower relatively permanent and
significant nexus standards, eliminating
jurisdiction over tributaries and
adjacent wetlands based on their
connection to paragraph (a)(5) waters,
and eliminating jurisdiction by rule over
impoundments of paragraph (a)(5)
waters. See sections IV.A.3.a.i, IV.C.3,
IV.C.4, and IV.C.5 of this preamble. In
addition, as discussed further in the
implementation section below, the
agencies are intending to continue a
thoughtful, careful approach to
implementation and coordination for
paragraph (a)(5) waters.

The agencies also received numerous
comments on the standard to be used for
determining jurisdiction over waters
that do not fall within one of the more
specific categories. Some commenters
supported the proposed rule’s
requirement that such waters meet
either the relatively permanent standard
or the significant nexus standard.
However, other commenters did not
support this approach. One commenter
recommended that the agencies not
apply the relatively permanent standard
to waters that do not fall within one of
the more specific categories because it
would be duplicative. Specifically, the
commenter asserted that waters that
meet the relatively permanent standard
as described in the proposed rule would
always meet the jurisdictional criteria
for another rule category. A few
commenters disagreed with applying
the significant nexus standard to waters
that do not fall within one of the more
specific categories, asserting that it goes
beyond the scope of jurisdiction
contemplated by Justice Kennedy in
Rapanos. Many other commenters
opposed the proposed rule’s removal of
the interstate and foreign commerce
jurisdictional basis for protecting waters
that do not fall within one of the more
specific categories. Commenters
expressed that this basis would protect
many important waterways which
provide valuable public health,
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agricultural, recreational, drinking
water, ecological, and economic services
important to local, regional, and
national interests.

Under the 1986 regulations, “other
waters” (such as intrastate rivers, lakes,
and wetlands that were not otherwise
jurisdictional under other sections of
the rule) could be determined to be
jurisdictional if the use, degradation, or
destruction of the water could affect
interstate or foreign commerce. This
rule amends the 1986 regulations to
delete all the provisions referring to
authority over activities that “could
affect interstate or foreign commerce”
and replaces them with the relatively
permanent and significant nexus
standards. Thus, this rule would
provide for case-specific analysis of
waters not addressed by any other
provision of the definition to determine
whether they are ““waters of the United
States” under the relatively permanent
or significant nexus standards.

The text of the 1986 regulations
reflected the agencies’ interpretation at
the time, based primarily on the
legislative history of the Clean Water
Act, that the jurisdiction of the Act
extended to the maximum extent
permissible under the Commerce Clause
of the Constitution. While SWANCC did
not invalidate the 1986 regulations’
“other waters” provision or any other
parts of the 1986 regulations’ definition
of “waters of the United States,” the
Court cautioned that that it “‘assum/es]
that Congress does not casually
authorize administrative agencies to
interpret a statute to push the limit of
congressional authority.” 531 U.S. at
172-73. Therefore, the agencies
conclude that asserting jurisdiction over
non-navigable, intrastate waters based
solely on whether the use, degradation,
or destruction of the water could affect
interstate or foreign commerce pushes
the limit of the Clean Water Act where
those waters do not significantly affect
paragraph (a)(1) waters. This rule thus
replaces the interstate commerce test
with the relatively permanent and
significant nexus standards. As
discussed in section IV.A of this
preamble, the agencies have concluded
that the significant nexus standard is
consistent with the statutory text and
legislative history, advances the
objective of the Clean Water Act, is
informed by the scientific record and
Supreme Court case law, and
appropriately considers the policies of
the Act. The relatively permanent
standard is included in the rule because
it provides important efficiencies and
additional clarity for regulators and the
public by more readily identifying a
subset of waters that will virtually

always significantly affect paragraph
(a)(1) waters. Thus, this rule gives effect
to the Clean Water Act’s broad terms
and environmentally protective aim as
well as its limitations.

Accordingly, waters that do not fall
within one of the more specific
categories identified in paragraphs (a)(1)
through (4) of this rule may still be
jurisdictional. This is consistent with
the text of the statute, relevant Supreme
Court case law, and the science. See
section IV.A of this preamble and
Technical Support Document section
III.D. The Rapanos plurality concluded,
“relatively permanent, standing or
continuously flowing bodies of water,”
547 U.S. at 739, that are connected to
traditional navigable waters, id. at 742,
and waters with a “continuous surface
connection” to such water bodies, id.
(Scalia, J., plurality opinion), are
“waters of the United States” under the
relatively permanent standard. Without
paragraph (a)(5), a relatively permanent
lake that is not a tributary and is not a
wetland, but which nonetheless has a
continuous surface connection to a
traditional navigable water, could not be
evaluated for jurisdiction. Justice
Kennedy concluded that SWANCC held
that ““to constitute ‘ “navigable waters”
*under the Act, a water or wetland must
possess a ‘significant nexus’ to waters
that are or were navigable in fact or that
could reasonably be so made.” Id. at 759
(citing SWANCC, 531 U.S. at 167, 172).
Many lakes and ponds that are not part
of the tributary system and that do not
qualify as a paragraph (a)(1) water can
only be assessed under paragraph (a)(5)
of this rule. There is no basis in the
statute or the science for excluding a
lake or pond from the definition of
“waters of the United States” that is
situated on the landscape in a similar
manner as an adjacent wetland, solely
because it is a lake and not a wetland.

Multiple commenters stated that the
proposed rule’s inclusion of waters that
do not fall within one of the more
specific categories would impermissibly
assert jurisdiction over a wide range of
features that are far from traditional
navigable waters and that have only
minor volumes of flow. A few
commenters suggested that although the
proposed rule recognizes the
importance of the strength of
connection, particularly the distance of
such waters to navigable waters, it
suggests that the agencies may rely too
much on scientific principles when
making jurisdictional determinations in
a manner that improperly expands the
scope of the agencies’ authority.
Another commenter asserted that the
agencies should not consider water
functions that indicate isolation

between water features as a basis for
finding a significant nexus for waters
that do not fall within one of the more
specific categories.

The agencies disagree that this rule’s
category for waters that do not fall
within one of the more specific
categories, paragraph (a)(5), improperly
expands the scope of their authority.
The agencies have not only narrowed
this category from the 1986 regulations
by replacing the broad Commerce
Clause provisions with the relatively
permanent standard and the significant
nexus standard, but they have also made
additional changes from the 1986
regulations in order to ensure that they
are not pushing the outer limits of the
authority granted to them by Congress
under the Clean Water Act. See section
IV.A.3.a.i of this preamble.
Impoundments of waters jurisdictional
under paragraph (a)(5) no longer remain
jurisdictional by rule. Tributaries to
waters jurisdictional under paragraph
(a)(5) are not tributaries under
paragraph (a)(3) of this rule and must
themselves be assessed under paragraph
(a)(5). Wetlands adjacent to waters
jurisdictional under paragraph (a)(5) are
not adjacent wetlands under paragraph
(a)(4) of this rule and must themselves
be assessed under paragraph (a)(5). In
addition, as discussed further below, the
agencies have established enhanced
coordination procedures for waters
assessed under the significant nexus
standard under paragraph (a)(5) in order
to ensure that such jurisdictional
determinations are consistent with this
rule. The agencies have also carefully
defined “‘significantly affect,” and have
drawn upon the scientific literature to
identify the factors and functions that
will be used to make significant nexus
determinations. See section IV.C.9 of
this preamble. In addition, the agencies
will be appropriately relying on both
scientific principles and requirements of
the relatively permanent standard or the
significant nexus standard when
assessing jurisdiction under this
provision of the rule. As described in
section IV.A.2.c.iii of this preamble,
paragraph (a)(5) waters can provide
functions that restore and maintain the
chemical, physical, and biological
integrity of paragraph (a)(1) waters.
Therefore, the agencies have determined
that including the category for
paragraph (a)(5) waters in this rule best
advances the objective of the Clean
Water Act. The agencies disagree with
the commenter that asserted that the
agencies should not consider water
functions that indicate isolation
between water features as a basis for
finding a significant nexus. That
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position is contrary to Justice Kennedy’s
opinion on the role the absence of a
hydrologic connection should play in a
significant nexus analysis. See Rapanos,
547 U.S. at 786 (Kennedy, J., concurring
in the judgment) (“Given the role
wetlands play in pollutant filtering,
flood control, and runoff storage, it may
well be the absence of hydrologic
connection (in the sense of interchange
of waters) that shows the wetlands’
significance for the aquatic system.”).
That argument is also inconsistent with
the science regarding the functions that
waters that do not fall within one of the
more specific categories provide to
paragraph (a)(1) waters. See Technical
Support Document section III.D.

Many commenters stated that certain
types of wetlands should be
categorically protected in the rule
category for waters that do not fall
within one of the more specific
categories, such as Carolina and
Delmarva bays, pocosins, prairie
potholes, vernal pools, and other non-
floodplain wetlands, because they
provide functions that protect the
chemical, physical, or biological
integrity of paragraph (a)(1) waters.
These commenters also stated that these
waters provide valuable public health,
agricultural, recreational, drinking
water, ecological, and economic services
important to local, regional, and
national interests. The agencies
acknowledge commenters who
discussed the functions that these
waters can provide. Agencies may
choose to proceed via rulemaking or
adjudication. NLRB v. Bell Aerospace
Co., 416 U.S. 267, 294 (1974) (“[Tlhe
choice between rulemaking and
adjudication lies in the first instance
within the [agency’s] discretion.””). With
respect to the significant nexus standard
in particular, Justice Kennedy stated
that the agencies could proceed to
determine waters jurisdictional through
regulations or adjudication. See 547
U.S. at 780-81. The agencies have
concluded that adjudication of which
waters assessed under paragraph (a)(5)
are within Clean Water Act protections
through case-specific application of the
significant nexus standard or the
relatively permanent standard under
this rule, is appropriate. Therefore, the
agencies are not categorically including
or excluding waters that do not fall
within one of the more specific
categories as jurisdictional under this
rule. See also section III.D of the
Technical Support Document for more
information on the agencies’ rationale
for evaluating waters under paragraph
(a)(5). Waters assessed under paragraph
(a)(5) will be evaluated using the

relatively permanent standard or
significant nexus standard to determine
their jurisdictional status.

Some commenters expressed that the
category for waters that do not fall
within one of the more specific
categories is too ambiguous or too
inclusive of waters that they believed
should not be protected. The agencies
disagree with commenters who asserted
that the category for waters that do not
fall within one of the more specific
categories should be removed, or that
the category is too confusing or overly
broad. Waters assessed under paragraph
(a)(5) in this rule are only jurisdictional
if they meet the relatively permanent
standard or the significant nexus
standard. The agencies have also
amended this provision of the rule to
more clearly identify the types of waters
addressed by this provision of the rule.
Additionally, a category for waters that
do not fall within one of the more
specific categories is a longstanding and
generally familiar category of waters
included in the definition of “waters of
the United States” under the 1986
regulations. The agencies have extensive
experience implementing the relatively
permanent standard and significant
nexus standard for wetlands, streams,
lakes, and ponds, which are the types of
resources that are assessed under
paragraph (a)(5) of this rule, and so will
be able to use their experience and
implementation resources to ensure
consistency of jurisdictional
determinations.

The 1986 regulations contained a non-
exclusive list of water types that could
be jurisdictional if they were not
jurisdictional under the other provisions
of the definition: “[a]ll other waters
such as intrastate lakes, rivers, streams
(including intermittent streams),
mudflats, sandflats, wetlands, sloughs,
prairie potholes, wet meadows, playa
lakes, or natural ponds.” The agencies
sought comment in the proposed rule on
whether it would be helpful to the
public to delete the list of water types
or to otherwise provide more clarity to
the list of water types in the regulation.
Commenters provided a variety of
perspectives on the specific list of
waters in the 1986 regulations. Several
commenters recommended that the
agencies clarify that the example list of
waters is illustrative and not exhaustive.
Commenters requested additions to the
example list of waters, such as Delmarva
bays, vernal pools, and seepage lakes.
Other commenters requested that
certain features be excluded from the
example list of waters, such as prairie
potholes. Some commenters expressed
confusion as to why the example list
from the 1986 regulations included

“intermittent streams” but not
“ephemeral streams.”

In this rule, the agencies have made
changes to the 1986 regulations to
clarify the list of water types that can be
jurisdictional under this provision, and
to clarify that waters assessed under
paragraph (a)(5) include waters that do
not meet the requirements under
paragraphs (a)(1) through (4) of this rule.
The list of water types in the 1986
regulations led to confusion as it was
sometimes incorrectly read as an
exclusive list. There has also been
confusion about some of the listed water
types. For example, the list includes
intermittent streams and was meant to
allow for jurisdictional evaluation of
intermittent streams that do not fall
within the other categories (such as
intermittent streams that are not
tributaries to the requisite water types
but which under the 1986 regulations
could affect interstate commerce and
under the proposed rule could meet the
significant nexus standard). The list was
not meant to imply that intermittent
streams were not jurisdictional under
the tributary provision of the 1986
regulations. In addition, a flowing
aquatic feature that is human-made or
human-altered but which is neither a
jurisdictional tributary nor an excluded
ditch would be assessed as a stream
under paragraph (a)(5).

Paragraph (a)(5) of this rule identifies
as “waters of the United States”
“intrastate lakes and ponds, streams, or
wetlands not identified in paragraphs
(a)(1) through (4)” that meet either the
relatively permanent standard or
significant nexus standard. Removing
the list of water types from the 1986
regulations is not meant to imply that
any of the water types listed in the 1986
regulations are not potentially subject to
jurisdiction; rather, the revised list of
water types is intended to more clearly
inform the public of the types of waters
that can be assessed for jurisdiction
under paragraph (a)(5), and in this rule
the list is intended to be exclusive. The
revised list is also streamlined for
clarity. The agencies have concluded
that the more specific water types
previously listed in paragraph (a)(3) of
the 1986 regulations fall within one of
the four water types in the rule. For
example, prairie potholes were in the
list of water types in the 1986
regulations and, depending upon the
characteristics of a particular prairie
pothole, they may fall within the
wetlands water type on the list (where
they meet the regulatory definition of
wetlands) or they may be lakes or
ponds. Other examples include sloughs,
as they typically fall within the
wetlands water type or the streams



