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Before the Supreme Court, HERNDON, LEE, and PARRAGUIRRE, JJ.
OPINION

By the Court, HERNDON, J.:

At issue in this case is the process for removing an adult pro-
tected person’s guardian and appointing a successor guardian, the
protected person’s right to manage her relationships with fam-
ily members, and the protected person’s standing to challenge on
appeal the district court’s determinations of those issues. This mat-
ter is governed by several statutes under NRS Chapter 159 that work
in concert with NRS 159.328, the Protected Persons’ Bill of Rights,
to provide appropriate safeguards, including due process protec-
tions, for protected persons in guardianship proceedings.

Based on our reading of those statutes, we conclude that a pro-
tected person has standing to challenge on appeal both the removal
of a guardian and the appointment of a successor guardian. We
further conclude that the district court has authority to remove a
guardian and appoint a successor guardian, without the filing of
a formal, written petition for removal, and that the protected per-
son is entitled to prior notice of and opportunity to be heard on
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such actions, when possible. Here, the protected person was pro-
vided adequate due process. Lastly, although we conclude that the
district court erred by improperly shifting the burden to the pro-
tected person to file a communication and visitation petition under
NRS 159.332-.338, there was insufficient evidentiary support for the
protected person’s proposed schedule. Therefore, we conclude the
district court did not err by denying the protected person’s proposed
schedule. Accordingly, we affirm.

FACTS AND PROCEDURAL HISTORY

In 2012, appellant Kathleen June Jones (June) executed estate
planning documents naming Kimberly Jones, one of her daughters,
as the executor of her will and the chosen guardian of her estate and
person, should a guardian later become necessary. In September
2019, amid ongoing disputes within the family, two of June’s four
other children, respondents Donna Simmons and Robyn Friedman,
were vetted pursuant to NRS 159.0613 and appointed as temporary
guardians of June after filing a petition alleging that Kimberly, who
at that time held only a power of attorney, was unable to address
June’s needs. Kimberly and June’s now-late husband separately
opposed the temporary guardian appointments, each filing counter-
petitions to be appointed as June’s general guardian. Upon further
proceedings, respondents decided to support Kimberly’s petition,
and the district court revoked respondents’ letters of temporary
guardianship and appointed Kimberly as June’s guardian.

In December 2020, respondents filed a petition seeking commu-
nication, visitation, and vacation time with June, citing concerns
that Kimberly was improperly restricting access to their mother.
The district court heard initial arguments on the petition but found
that undetermined factual questions existed, noting respondents had
made a threshold showing that Kimberly was unwilling to resolve
the issues. The district court appointed a guardian ad litem to rep-
resent June and ordered the guardian compliance division to review
June’s care plan and medical records and respondents’ requests for
communication and visitation. The district court explained that it
put this process in place to help it determine whether Kimberly
was acting unreasonably as a guardian in light of the statutory
requirements.

Meanwhile, the parties filed two other related petitions. Respon-
dents filed a second petition seeking visitation with June specifically
related to Mother’s Day 2021. In the petition, respondents requested
that the district court consider removing Kimberly as guardian if
she disobeyed any court-ordered Mother’s Day visitation. And June
filed a petition requesting that the court approve her proposed visi-
tation schedule, which offered the family an open visitation period
for two hours on Friday mornings. The district court set an eviden-
tiary hearing and directed each party to file a pretrial memorandum
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on legal points and authorities, citing to NRS 159.332 through NRS
159.337 and NRS 159.328.

June petitioned this court for a writ of prohibition or manda-
mus seeking to vacate the evidentiary hearing; she also moved the
district court to stay the evidentiary hearing pending this court’s
resolution of her writ petition.! The district court declined to stay
the evidentiary hearing and reminded the parties that it had pre-
viously “directed that the[ir] supplemental legal briefs [should]
further examine the issues . . . contained in NRS 159.332 through
NRS 159.337; and NRS 159.328 (Protected Persons’ Bill of Rights).”
Notably, the district court also said the following:

To describe these issues presented as simply a request for
visitation orders is misleading. The allegations are that the
Guardian has restricted communication, visitation and/or inter-
action between the Protected Person and two of her daughters
in violation of NRS 159.334. If access has been restricted, a
relative may ask the court for access to the protected person or
to remove the guardian. NRS 159.335.

The district court admonished June and Kimberly for failing to
comply with its prior order, observing that because they failed to
file pretrial memorandums as directed, they “are not anticipated to
present any evidence nor additional legal argument.” Subsequently,
June and Kimberly separately filed late pretrial memorandums.

At the evidentiary hearing, the district court noted that it had
read and considered June’s and Kimberly’s pretrial memorandums.
While discussing the scope of the evidentiary hearing, the dis-
trict court stated that it would determine whether Kimberly had
restricted communication, visitation, or interaction and the degree
to which June could participate in those decisions. The district court
clarified that while it was not determining June’s competency, it
would consider testimony and evidence on whether she was able to
participate, communicate, visit, and interact.?

Respondents presented testimony from five witnesses who tes-
tified about their difficulties contacting June through Kimberly.
Each testified that Kimberly routinely dodged questions, was not
trustworthy, and had a boyfriend around whom they felt unsafe and
unwelcome. Additionally, they each testified that June did not like
talking on the phone and needed help to do so but had expressed to
them her desire to visit and spend time with her family. Finally, the
witnesses testified that June lacked the capacity to understand the
proposed schedules and to control her own communication and vis-

'This court denied June’s writ petition. Jones v. Eighth Judicial Dist. Court,
No. 82974,2021 WL 5992534 (Nev. Dec. 17, 2021) (Order Denying Petition for
Writ of Prohibition or Mandamus).

*Despite respondents’ request, June did not attend the evidentiary hearing,
and she was not ordered to testify.
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itation with the rest of her family, and they asserted that Kimberly
did not help June keep in touch.

At the close of the evidentiary hearing, the district court directed
the parties to file written closing arguments. Respondents filed a
supplemental pretrial memorandum and a closing argument brief,
requesting that the district court issue an order providing family
members and/or interested parties with rights to communicate,
visit, and enjoy vacation time with June. Respondents further
requested that Kimberly be sanctioned for noncompliance. Of note,
respondents also suggested that if the district court found that Kim-
berly did not promote June’s best interests, then Kimberly should
be removed as guardian.

While they awaited the district court’s decision, the parties con-
tinued to file documents in the guardianship action. Kimberly filed
an accounting and, following corrections directed by the guard-
ian compliance division, a first amended accounting. Respondents
objected to Kimberly’s accounting filings and again raised the pos-
sibility of removing Kimberly as guardian, requesting the district
court to “sua sponte remove Kim as Guardian.” Kimberly responded
and, acknowledging the request for her removal as guardian, argued
against removal because she had not intentionally failed to per-
form any duties, violated June’s rights, or restricted visitation as
alleged. In reply, respondents yet again urged the district court to
remove Kimberly. June offered no response at all to respondents’
multiple allegations that would warrant removal of Kimberly as
guardian. Kimberly filed a second supplemental accounting. At the
accounting hearing, respondents alleged various problems with the
accounting, including a failure to provide records and to account
for all pending claims and costs, and they cited concerns that Kim-
berly was over-collecting guardian fees. The district court ordered
Kimberly to produce for examination the receipts and vouchers to
support the accounting. Kimberly filed a supplement, but the guard-
ian compliance division issued two notices of accounting review,
raising at least five distinct issues with the supplemental accounting.

Nearly a year after respondents filed their first visitation petition,
the district court issued an order addressing the various visitation
petitions and accounting filings and removing Kimberly as guard-
ian. The court denied June’s proposed visitation schedule because
June did not testify or file an affidavit or declaration concerning her
wishes and no independent witness testified as to June’s desire to
restrict communication or interaction with her relatives; the court
indicated that requests to restrict communications and interac-
tions are properly filed by the guardian. The district court further
found that Kimberly had negligently failed to assist June with com-
munication and visitation, creating an isolating environment that
made it difficult for family to access June. Additionally, the court
determined Kimberly had failed to provide an appropriate annual
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accounting, which warranted removal under NRS 159.185. The
order removed Kimberly as the guardian and appointed Robyn as
the successor guardian.

June appealed, challenging the district court’s removal of Kim-
berly and appointment of Robyn as guardian, asserting that her due
process rights were violated and that the court failed to properly
assess Robyn’s suitability and qualifications. She further takes issue
with the court’s rulings concerning her ability to manage familial
relationships. Respondents contest June’s arguments, also asserting
that she lacks standing to challenge the order in the first place.

DISCUSSION

As a threshold issue, we first address whether a protected per-
son has standing to challenge the removal of their guardian and
appointment of a successor guardian. Second, we consider whether
and when the district court may sua sponte remove a guardian and
appoint a qualified successor guardian and the associated due pro-
cess rights for the protected person. Finally, third, we discuss the
protected person’s right to decide their own visitation and commu-
nication schedule.

A protected person has standing to challenge the process of removal
and appointment of guardians

Respondents argue that June lacks standing to challenge the dis-
trict court’s removal of Kimberly as her guardian and appointment
of Robyn as her successor guardian. Respondents contend that only
Kimberly, as the former guardian, has standing to challenge the
district court’s order. June responds that, as the protected person,
her autonomy is at stake, and the harm she faces is distinct from the
guardian’s harm. June further argues that she is aggrieved because
the district court ignored her right to participate in the plan for her
care, as guaranteed under the Protected Persons’ Bill of Rights,
NRS 159.328(1)(f), and disregarded her previously stated wishes.

“Standing is a question of law reviewed de novo.” Arguello v.
Sunset Station, Inc., 127 Nev. 365, 368, 252 P.3d 206, 208 (2011).
NRAP 3A(a) provides that “[a] party who is aggrieved by an appeal-
able judgment or order may appeal from that judgment or order.”
“[A] party is aggrieved . . . when either a personal right or right of
property is adversely and substantially affected.” In re Estate of
Hughes v. First Nat’l Bank of Nev., 96 Nev. 178, 180, 605 P.2d 1149,
1150 (1980).

The Protected Persons’ Bill of Rights provides that a protected
person has the right to “[h]ave due consideration given to his or her
current and previously stated personal desires.” NRS 159.328(1)(g);
see also NRS 159.328(1)(f) (noting a protected person’s right to
participate in a plan for their care). Additionally, several statutes
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recognize a protected person’s interest in selecting a guardian. See,
e.g., NRS 159.044(1) (protected person may petition for appoint-
ment of a guardian); NRS 159.0613 (setting forth preferences in
selecting a guardian and giving precedence to the protected per-
son’s choice); NRS 159.1853(1)(a) (protected person may petition for
removal of a guardian).

Because the challenged order overrode June’s choice of guard-
ian, her autonomy interests and personal right to have her desires
duly considered were adversely and substantially affected by the
court’s order. Thus, we conclude that June, as the protected person
in the guardianship, has standing to challenge the order separate
from Kimberly’s standing as the guardian. CfZ NRCP 17(a)(1)(C)
(conferring on a guardian the right to bring an action on behalf of
a protected person).

The district court did not improperly remove Kimberly as guardian
and appoint Robyn as successor guardian

The district court has authority to remove a guardian pursu-
ant to NRS 159.185 without a written petition having been filed

June argues that, under the circumstances here, the district court
lacked authority to remove Kimberly as guardian and appoint
Robyn as successor guardian. In particular, June points out that no
petition for removal was filed and asserts that, even if the circum-
stances permitted the district court to act sua sponte, it erred in so
doing without providing her appropriate notice and without follow-
ing the statutory emergency removal and appointment procedures.

NRS Chapter 159 contains several provisions concerning remov-
ing a guardian. NRS 159.185(1) governs the conditions for removal
and provides that “[t]he court may remove a guardian if the court
determines that” certain events have occurred, including when the
guardian has mismanaged the protected person’s estate, failed to
perform duties required by statute or court order, or violated any
provision of NRS 159.331-.338, or when the appointment of a new
guardian is in the protected person’s best interests. NRS 159.1853
discusses who may petition for removal and outlines the required
contents of a petition to remove a guardian. And NRS 159.1855
requires the district court to serve a citation on the guardian and all
other interested persons if such a petition is filed.

While these statutes contemplate the filing of a petition for
removal, this court has previously recognized that the district
court, in the interest of the protected person, has the authority to sua
sponte remove a guardian. See Deegan v. Deegan, 22 Nev. 185, 197,
37 P. 360, 361 (1894).3 Other states agree that inherent in the district

*In Deegan, this court held that a guardian statute provided the court with
sua sponte authority to remove a guardian, without notice, after the district
court asked for corrected accounting, but none was provided. 22 Nev. at 197,
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court’s jurisdiction over the guardianship is the power to appoint
and remove guardians. See, e.g., In re Ford, 137 SW. 32, 36 (Mo.
Ct. App. 1911) (holding that it is the court’s duty “to control and
safeguard the estates of minors under their charge” and no removal
petition is required for the court to exercise its duty); /n re Guard-
ianship of Spangler, 933 N.E.2d 1067, 1075 (Ohio 2010) (holding
that a probate court has plenary power to investigate whether a
guardian should be removed); In re Guardianship of Chambers,
148 P. 148, 149 (Okla. 1915) (holding that “the county court has the
inherent power to remove guardians for cause,” as well as statutory
removal power for specified causes upon notice). Thus, separate
from an individual formally petitioning the court, the district court
has its own ability to remove a guardian if it determines that one or
more of the conditions set forth in NRS 159.185 have been satisfied.

The district court did not deprive June of her procedural due
process rights

June raises several due process arguments on appeal, including
that the district court deprived her of her due process rights by fail-
ing to notify her that it was considering removing Kimberly and
appointing Robyn as her successor guardian. Respondents urge that
this court should not address these arguments because June raised
them for the first time on appeal.

Generally, “[a] point not urged in the trial court, unless it goes
to the jurisdiction of that court, is deemed to have been waived and
will not be considered on appeal.” Old Aztec Mine, Inc. v. Brown,
97 Nev. 49, 52, 623 P.2d 981, 983 (1981). While this court has “on
occasion declined to review constitutional issues not raised below,”
Desert Chrysler-Plymouth, Inc. v. Chrysler Corp., 95 Nev. 640, 643,
600 P.2d 1189, 1190 (1979), “this court can consider constitutional
issues for the first time on appeal” when appropriate, Tam v. Eighth
Judicial Dist. Court, 131 Nev. 792, 798, 358 P.3d 234, 239 (2015).
See also Staton v. Mayes, 552 F.2d 908, 915 (10th Cir. 1977) (hold-
ing that although the plaintiff failed to raise denial of due process at
the trial court level with respect to a school board’s failure to make
findings, the issue was “of importance in further proceedings and it
has due process implications justifying [the court’s] consideration
on the merits”).

June’s procedural due process claims raise important issues of
law regarding whether, in the absence of a petition for removal
being filed, she received appropriate notice that the issues of the
removal of her guardian and appointment of a successor guardian
were before the district court for consideration. The notice required
when a district court, absent the filing of a formal petition, removes

37 P. at 361 (citing Deck’s Estate v. Gherke, 6 Cal. 666, 668 (1856) (recognizing
similar authority for probate courts in California)).
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a guardian and appoints a successor guardian is an important issue
in guardianship proceedings, as either action may deprive a pro-
tected person of their autonomy and impinge on the protected
person’s rights. See generally Baker v. Baker, 59 Nev. 163, 172, 87
P.2d 800, 803 (discussing the purpose of guardianship appointment
is to protect the child or disabled adult), modified on reh’g on sep-
arate grounds by Baker v. Baker, 59 Nev. 163, 96 P.2d 200 (1939).
Thus, while it is troubling that June failed to raise procedural due
process issues at the district court level, this court will consider
these arguments.

The district court did not deprive June of procedural due pro-
cess when it removed Kimberly as her guardian

June argues that the district court denied her due process
because it did not provide her with notice that her guardian could
be removed as a result of the hearings and a successor guardian
appointed. June contends that by failing to provide her with notice,
the district court violated the Protected Persons’ Bill of Rights, as
well as NRS 159.1855(1), which requires the district court to issue
a citation to the guardian and all other interested persons when a
petition for removal is filed. See NRS 159.328(1)(b) (providing that
a protected person has the right to “[r]eceive notice of all guardian-
ship proceedings”).

The parties agree that the protected person is entitled to proce-
dural due process protections. See Lassiter v. Dep’t of Soc. Servs.
of Durham Cty. N.C., 452 U.S. 18, 27 (1981) (listing considerations
for “deciding what due process requires” where an individual’s lib-
erty interests are at stake) (citing Mathews v. Eldridge, 424 U.S. 319,
335 (1976)). Because both actions implicate the protected person’s
liberty interests, the protected person must be provided with notice
and a meaningful opportunity to be heard. See Mathews, 424 U.S. at
349; Callie v. Bowling, 123 Nev. 181, 183, 160 P.3d 878, 879 (2007).

A protected person is entitled to notice of all guardian-
ship proceedings

The Due Process Clause provides that no state shall “deprive any
person of life, liberty, or property, without due process of law.” U.S.
Const. amend. X1V, § 1; see also Nev. Const. art. 1, § 8(2); Eggleston
v. Stuart, 137 Nev. 506, 511, 495 P.3d 482, 489 (2021). The plain lan-
guage of the Protected Persons’ Bill of Rights also provides that
each protected person has the right to “[r]eceive notice of all guard-
ianship proceedings and all proceedings relating to a determination
of capacity unless the court determines that the protected person
lacks the capacity to comprehend such notice.” NRS 159.328(1)(b)
(emphasis added). While the statute makes clear that the protected



July 2023] In re Guardianship of Jones 147

person must receive notice of all guardianship proceedings, this
court has not yet considered what can constitute sufficient notice
when a formal petition to remove a guardian has not been filed. See
Callie, 123 Nev. at 183, 160 P.3d at 879 (recognizing that procedural
due process “requires notice and an opportunity to be heard”). Here,
because the district court did not determine that June lacked the
capacity to comprehend the proceedings, the parties and court were
required to ensure that June was provided sufficient notice that the
district court was considering removing the guardian and appoint-
ing a successor.

We conclude that this requirement was met as to removal. Here,
there were multiple instances where allegations warranting the
removal of Kimberly as guardian were raised to the court such that a
reasonable person would have been on notice that the issue had been
placed before the district court. The cumulative effect of these mul-
tiple references, coupled with the district court’s own statements,
leaves little doubt that June had notice that the removal of Kimberly
as guardian was open for consideration by the court. The district
court ordered the parties to file a pretrial memorandum “focusing
on legal points and authorities” and cited to “NRS 159.332 through
NRS 159.337; and NRS 159.328” as statutes it was considering for
the evidentiary hearing. Importantly, NRS 159.335(2) warns that
a guardian who improperly restricts communications and access
to the protected person “is subject to removal.” Additionally, the
district court’s order denying June’s request to stay the eviden-
tiary hearing pointedly noted that the issues did not simply involve
visitation orders but rather respondent’s “allegations are that the
Guardian has restricted communication, visitation and/or interac-
tion” with the protected person’s other family members, and that
“[i]f access has been restricted, a relative may ask the court for
access to the protected person or to remove the guardian” and cited
to NRS 159.335.% This statement is a clear indication that the alle-
gations regarding Kimberly’s conduct as guardian were of great
concern to the court and could justify a request to remove her if
proven. Rather than addressing respondents’ allegations about
Kimberly’s failures as her guardian or respondents’ request in their
second petition that the court consider removing Kimberly if she
continued to violate court-ordered visitation or the removal process
under NRS 159.335, June’s pretrial memorandum largely ignored
Kimberly’s alleged failures and instead focused only on urging the
district court to approve her proposed visitation schedule.

“NRS 159.335 allows “any person . .. [who] reasonably believes that a
guardian has committed an abuse of discretion” by restricting access to the
protected person “may petition the court to . . . [rlemove the guardian pursuant
to NRS 159.185.” NRS 159.335(1)(b), (d).
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June also received notice through respondents’ multiple requests
for the district court to “sua sponte remove Kim as Guardian” in
their objection to Kimberly’s accounting filings. And in review-
ing those filings, the district court observed that Kimberly was not
fulfilling her statutory duties as guardian relative to her account-
ing filings. See NRS 159.185(1)(e), (f) (providing that the district
court may remove a guardian who fails to perform their statutory
duties). Indeed, the district court noted that Kimberly failed to pro-
vide appropriate accountings and pointed out the discrepancies,
including her failure to include supporting worksheets and balance
inconsistencies, observing that the guardian compliance division
continued to find errors that could not be accounted for despite
several correction opportunities. See generally NRS 159.176-.184
(concerning a guardian’s accounting requirements). It should be
noted as well that Kimberly clearly recognized the various alle-
gations respondents raised that would warrant her removal as
guardian. Not only did Kimberly oppose respondents’ accounting
objection, she also argued against the allegations and opposed her
removal. In response, respondents again urged the district court
to review the allegations against Kimberly and consider removal.
In contrast, June never responded to respondents’ opposition to
Kimberly’s accounting or the allegations concerning Kimberly’s
improper conduct as the guardian or respondent’s request for the
court to remove Kimberly as guardian.

Respondents also urged the district court to remove Kimberly
as the guardian on numerous other occasions, including in respon-
dents” Mother’s Day visitation petition, during the evidentiary
hearing, and in their written closing arguments. Each of these filings
and the evidentiary hearing provided June with additional notice
and a meaningful opportunity to be heard on the issue of remov-
ing Kimberly as guardian.’ Callie, 123 Nev. at 183, 160 P.3d at 879.
Clearly, although respondents did not file a formal, written petition
for removal, respondents requested, at various times and in vari-
ous ways, both orally and in writing, that the court should consider
removing Kimberly as guardian. Moreover, all other participants
below—respondents, Kimberly, and the district court—recognized
and addressed the issue of whether Kimberly should be removed as
guardian. Thus, we conclude that June received sufficient notice that
Kimberly could be removed as guardian as a result of the allegations
before the district court for decision. And because these numerous
filings also provided June with an opportunity to be heard on the
subject, we further conclude that the district court did not deprive
June of her procedural due process rights.

*Although Kimberly opposed respondents’ removal requests at least once,
June did not.



July 2023] In re Guardianship of Jones 149

The district court did not deprive June of her procedural
due process rights when it appointed Robyn as her successor
guardian

June contends that the district court deprived her of procedural
due process when, after removing Kimberly as her guardian, it sua
sponte appointed Robyn as her successor guardian. In addition to
arguing that she was entitled to notice under the Protected Persons’
Bill of Rights, June also argues that the district court did not abide
by NRS 159.187(2)’s requirement to serve the protected person with
a petition to appoint a successor guardian. Respondents disagree
and contend that, under NRS 159.1871, the district court had author-
ity to make an emergency appointment of a successor guardian
without providing the notice required by NRS 159.187(2).

Notice of removing a guardian is intertwined with notice
of appointing a successor guardian

Both NRS 159.187 and NRS 159.1871 govern the appointment of
successor guardians. NRS 159.187 provides the following:

1. When a guardian dies or is removed by order of the court,
the court, upon the court’s own motion or upon a petition filed
by any interested person, may appoint another guardian in the
same manner and subject to the same requirements as are pro-
vided by law for an original appointment of a guardian.

2. If a guardian of the person is appointed for a protected
person pursuant to this section, the protected person must
be served with the petition. If the protected person does not
object to the appointment, the protected person is not required
to attend the hearing.

NRS 159.1871 provides an alternative method of appointment either
immediately or upon the occurrence of a designated event:

1. The court at any time may appoint a successor guardian
to serve immediately or when a designated event occurs.

2. A person entitled under NRS 159.044 to petition the court
to appoint a guardian may petition the court to appoint a suc-
cessor guardian.

3. A successor guardian appointed to serve when a desig-
nated event occurs may act as guardian when:

(a) The event occurs; and

(b) The successor has taken the official oath and filed a bond
as provided in this chapter, and letters of guardianship have
been issued.

4. A successor guardian has the predecessor’s powers unless
otherwise provided by the court.

5. The revocation of letters of guardianship by the court or
any other court action to suspend the authority of a guardian
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may be considered to be a designated event for the purposes
of this section if the revocation or suspension of authority is
based on the guardian’s noncompliance with his or her duties
and responsibilities as provided by law.

Both statutes authorize the district court to appoint a successor
guardian when the original guardian needs to be replaced. NRS
159.187 focuses on the need for replacement occasioned by the death
of the original guardian or the removal of the original guardian by
court order, whereas NRS 159.1871 focuses on the appointment of
a successor guardian to take over immediately or upon the occur-
rence of a designated event, including removal. While June argues
that she was entitled to be served with a petition, this argument fails
to appreciate that the removal of Kimberly as guardian and appoint-
ment of Robyn as successor guardian was not occasioned by the
filing of a petition and therefore NRS 159.187(2)’s petition notice
requirements do not apply. Here, the removal occurred by order of
the court as contemplated under NRS 159.187(1).

Moreover, because the district court removed Kimberly as
guardian due to her “noncompliance with . . . her duties and respon-
sibilities[,]” NRS 159.1871(5), the court was empowered under NRS
159.1871(1) to appoint a successor guardian immediately. Thus, for
purposes of NRS 159.1871, because the act of removing a guardian
is intertwined with appointing a successor guardian, the notice is
the same, i.e., sufficient notice of removal also constitutes adequate
notice of appointment of a successor guardian.

Because we conclude that June had sufficient notice that the dis-
trict court was considering removing Kimberly as her guardian,
we also conclude that June received adequate notice that the dis-
trict court could potentially appoint a successor guardian if removal
of the current guardian became necessary. Furthermore, because
June was on notice that the district court was considering removing
Kimberly as her guardian, she also had numerous opportunities to
be heard on the matter of who the district court should appoint as
a successor guardian. Indeed, if the district court removed June’s
guardian without immediately appointing a successor guardian,
June would have been left without a guardian. Thus, we conclude
that the district court did not deprive June of her procedural due
process rights when it appointed Robyn as June’s successor guard-
ian pursuant to NRS 159.1871.

The district court’s decision to remove Kimberly as guardian and
appoint Robyn as successor guardian is supported by substantial
evidence

Having concluded that the district court did not deprive June of
her right to procedural due process in removing Kimberly as guard-
ian and appointing Robyn as June’s successor guardian, we now
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consider whether the district court abused its discretion in doing
so. This court reviews a district court’s guardianship determina-
tions for an abuse of discretion. In re Guardianship of L.S. & H.S.,
120 Nev. 157, 163, 87 P.3d 521, 525 (2004). Although June does not
dispute any of the alarming issues raised by respondents or the dis-
trict court, “we must ‘be satisfied that the district court’s decision
was based upon appropriate reasons.”” Id. (quoting In re Guard-
ianship & Estate of D.R.G., 119 Nev. 32, 37, 62 P.3d 1127, 1130
(2003) (internal quotation marks omitted)). We give deference to
the district court’s findings of fact, and we will not set them aside
unless clearly erroneous or not supported by substantial evidence.
Ogawa v. Ogawa, 125 Nev. 660, 668, 221 P.3d 699, 704 (2009).
“[Clonclusions of law are reviewed de novo.” Dewey v. Redevelop-
ment Agency of Reno, 119 Nev. 87, 93, 64 P.3d 1070, 1075 (2003).

The district court did not abuse its discretion in removing Kim-
berly as guardian

NRS 159.185(1) provides, in pertinent part, that the court may
remove a guardian where it determines

(d) The guardian of the estate has mismanaged the estate of
the protected person;
(e) The guardian has negligently failed to perform any duty
as provided by law or by any order of the court and:
(1) The negligence resulted in injury to the protected per-
son or the estate of the protected person; or
(2) There was a substantial likelihood that the negligence
would result in injury to the protected person or the estate of
the protected person;

(1) The guardian has violated any provision of NRS 159.331
to 159.338, inclusive, or a court order issued pursuant to NRS
159.333; [or]

(j) The best interests of the protected person will be served
by the appointment of another person as guardian.

Here, the record contains ample evidence that removing Kimberly
was in June’s best interest. The district court heard testimony that
Kimberly was restricting communication and visitation between
June and her family members.® June could not operate a phone,
and Kimberly did not help her to operate it, resulting in June not
communicating with her family. Thus, we agree with the district
court that Kimberly violated her statutory duty to “not restrict the
right of a protected person to communicate, visit or interact with
a relative or person of natural affection.” NRS 159.332(1). There is

°Although NRS 159.333(1) authorizes a guardian to petition the district
court for an order restricting communication and visitation with the protected
person, Kimberly did not seek such an order here.



152 In re Guardianship of Jones [139 Nev.

also substantial evidence of failed accounting, including that Kim-
berly failed to account for the funds withdrawn and the guardian
compliance division’s various notices of accounting review raising
multiple issues with the supplemental accounting. Because a guard-
ian has significant accounting reporting requirements as a part of
their statutory duties, see generally NRS 159.176-.181 (requiring a
guardian to provide an annual accounting concerning the protected
person’s assets and property), we further agree with the district
court that Kimberly’s accounting discrepancies evinced a failure
of her statutory accounting duties. Because the district court noted
concerns that Kimberly had mismanaged June’s estate and had
failed to perform her statutory duties as set forth above, the district
court did not abuse its discretion in concluding that removing Kim-
berly as guardian was in June’s best interest.

The district court did not abuse its discretion in appointing
Robyn as successor guardian

We also conclude that the district court did not abuse its discretion
in appointing Robyn as the successor guardian. As set forth above,
the record supports the district court’s decision to remove Kimberly
as guardian. And by removing Kimberly, the district court created
a vacancy for a successor guardian. NRS 159.187 allows the district
court to appoint a successor guardian when a current guardian is
removed by order of the court. NRS 159.1871(5) permits the district
court to immediately appoint a successor guardian where the dis-
trict court revoked letters of guardianship “based on the guardian’s
noncompliance with his or her duties and responsibilities as pro-
vided by law.” Here, because the district court removed Kimberly
as guardian due to her failure to comply with her statutory duties
as guardian, the district court’s order fully satisfies the conditions
required by NRS 159.1871, and it was required to appoint a succes-
sor guardian.

Because Robyn was previously vetted by the district
court, she did not need to go through the approval pro-
cess again before being appointed as successor guardian

June argues that the district court improperly appointed Robyn as
successor guardian because there is no showing that Robyn should
be the successor guardian and because the district court did not
abide by the procedures required to appoint a guardian. Specifi-
cally, June states that NRS 159.187 requires the district court to
go through the appointment procedures set forth in NRS 159.0613.
Respondents argue that Robyn was already vetted as a temporary
guardian under NRS 159.0613 and did not need to go through the
whole process again since the district court was relying on NRS
159.1871 in appointing her.
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Neither NRS 159.187 nor NRS 159.1871 require the district court
to repeat the vetting process when appointing a successor guardian
who was previously vetted and served as guardian. The parties do
not dispute that Robyn had previously been vetted as a guardian
pursuant to NRS 159.0613 when the district court appointed her as
June’s temporary guardian before ultimately appointing Kimberly
as guardian.” See NRS 159.0613 (listing the qualifications to serve
as guardian of a protected person). Because Robyn had already been
vetted by the district court to serve as June’s temporary guardian,
we conclude that the district court satisfied NRS 159.0613’s vet-
ting requirements when it immediately appointed Robyn to serve
as June’s successor guardian without undergoing a separate anal-
ysis. While there could be factors evident in a specific case that
would warrant the re-vetting of a previously approved guardian,
here there are no allegations of any changed circumstances that
would have necessitated the district court engaging in such a re-
vetting of Robyn. Indeed, requiring the district court, in all cases,
to automatically re-vet a previously vetted and appointed guardian
would frustrate the purpose of NRS 159.1871, which allows the dis-
trict court to immediately appoint a successor guardian. Moreover,
it would waste judicial resources and leave the protected person
without a guardian where immediacy is needed. Thus, we conclude
that the district court did not abuse its discretion when it appointed
Robyn as June’s successor guardian.

A protected person does not need to file a petition under NRS
159.332 and NRS 159.333, but the district court properly denied
June’s proposed visitation schedule

Finally, June argues the district court misinterpreted NRS
159.332-.338 by improperly shifting the burden by requiring her
to file a petition to restrict her communications, noting that such
action limits a protected person’s ability to manage their own per-
sonal relationships. Respondents argue that June does not have the
cognitive ability to direct her own communication and visits, and
they suggest that it was June’s counsel, and not June, who proposed
the visitation and communication schedule. June responds that there
is no evidence in the record that she is unable to express her pref-
erences and notes that the district court never made such a finding.

The district court’s decision may be affirmed on any ground sup-
ported by the record, even if not relied upon by the district court. See
Saavedra-Sandoval v. Wal-Mart Stores, Inc., 126 Nev. 592, 598-99,
245 P.3d 1198, 1202 (2010). Thus, the decision may be affirmed “if

"While we conclude that the district court was not required in this instance
to follow NRS 159.0613’s vetting process when it reappointed Robyn as guard-
ian in this case, this does not mean that the district court can appoint a person
to serve as guardian or successor guardian without first conducting that vetting
process.
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the district court reached the correct result, even if for the wrong
reason.” Id. at 599, 245 P.3d at 1202.

The parties do not dispute that the plain language of NRS 159.332-
.333 explicitly provides that only a guardian needs to petition for an
order allowing them to restrict the protected person’s communica-
tion, visitation, and interactions. By requiring June to file a separate
petition seeking court approval of the visitation schedule, the dis-
trict court improperly shifted the burden onto the protected person
where none existed. A protected person should not be required to
file a petition under NRS 159.333 to restrict their own communica-
tion, visitation, and personal relationships.

However, the district court’s raised concerns illustrate that there
was insufficient evidence June wished to restrict her communica-
tion, visitation, and interactions. The court recognized that June has
her own authority, without a court order, to manage her own rela-
tionships. June was not barred from creating a proposed schedule;
however, June did not present sufficient evidence that she wanted
to restrict access and that this was her own proposal. Therefore,
while June is correct that the district court should not have required
her to file a petition to restrict communications and visitation, we
nonetheless conclude that the district court properly rejected her
proposed schedule.

CONCLUSION

June, as the protected person, has standing to bring this appeal
challenging the removal of her guardian and appointment of a suc-
cessor guardian. We conclude that the district court did not violate
June’s due process rights by removing Kimberly and appointing
Robyn because there was sufficient notice and a meaningful oppor-
tunity for June to be heard on those matters. Moreover, there was
substantial evidence to support removing Kimberly and appoint-
ing Robyn. We further conclude that when appointing a successor
guardian, the district court does not need to make suitability find-
ings for a previously vetted and approved guardian. Lastly, we
conclude that the district court erred by improperly shifting the bur-
den to June and requiring her to file a petition under NRS 159.333 to
control her own interactions with others. However, because June’s
visitation schedule request lacked sufficient evidentiary support, we
conclude that the district court appropriately denied her petition.
Accordingly, because we conclude that the district court properly
removed Kimberly as the guardian, appointed Robyn as the succes-
sor guardian, and denied June’s proposed visitation schedule, we
affirm the district court order revoking letters of guardianship and
granting letters of guardianship.

LEE and PARRAGUIRRE, JJ., concur.
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Appeal from a district court order, certified as final under NRCP
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Affirmed.
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Before the Supreme Court, CADISH, PICKERING, and BELL, JJ.
OPINION

By the Court, PICKERING, J.:

This is an appeal from a district court order, certified as final
under NRCP 54(b), partially dismissing a medical malpractice
action for failure to meet NRS 41A.071’s affidavit-of-merit require-
ment as to three of the named defendants. We affirm.!

FACTS AND PROCEDURAL HISTORY

Sharon Monk underwent surgery at University Medical Center
(UMC) to remove a malignant tumor at the base of her tongue. The
surgical wound became infected, and Sharon’s surgeon performed
a second surgery to place a skin graft. The infection worsened, and
orders were given to pack the wound with acetic gauze and then to
place a wound vac. Months later, it was discovered that the gauze
had not been removed, causing Sharon’s ongoing pain and recur-
rent infections. Sharon passed away some months after the gauze
was removed.

'We grant respondents’ unopposed motion to publish and issue this opinion
in place of our prior unpublished disposition. See NRAP 36(f).
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David Monk, as special administrator of Sharon’s estate, sued
UMC and Sharon’s other healthcare providers. The complaint
included as defendants the three physicians who are respondents to
this appeal, each of whom allegedly participated in Sharon’s post-
operative care while in UMC’s residency program. Monk supported
the complaint with a declaration from Nurse Jamescia Hambrick
and her curriculum vitae (CV). Respondents moved to dismiss the
claims against them, arguing that Nurse Hambrick failed to show
she was qualified to opine to a physician’s standard of care and that
her declaration failed to adequately identify the alleged negligence
or state her opinions to a reasonable degree of medical probabil-
ity. After a hearing, the district court granted respondents’ motion,
finding that “Nurse Hambrick has not practiced as a physician and
has never practiced in the same or substantially similar type of prac-
tice” as respondents and that “as a matter of law[,] Nurse Hambrick
lacks the qualifications necessary to satisfy NRS 41A.071 as to”
respondents.

Monk obtained an order under NRCP 54(b) permitting immedi-
ate appeal of the district court’s order dismissing respondents from
the case. On appeal, he argues that the district court erred in con-
cluding that the claims against respondents cannot be supported
by an NRS 41A.071 affidavit produced by a nurse and that Nurse
Hambrick’s declaration otherwise satisfies NRS 41A.071’s prelit-
igation requirements for actions alleging professional negligence
against physicians. He argues alternatively that the affidavit require-
ment in NRS 41A.071 does not apply because the complaint’s
allegations fall under the res ipsa loquitur exception for a “foreign
substance . . . unintentionally left within the body of a patient fol-
lowing surgery” in NRS 41A.100(1)(a).

DISCUSSION

Our review is de novo, see Zohar v. Zbiegien, 130 Nev. 733, 737,
334 P.3d 402, 405 (2014) (reviewing de novo issues of statutory
construction pertaining to NRS 41A.071), and we affirm. NRS
41A.071(1) provides that “[i]f an action for professional negligence is
filed in the district court, the district court shall dismiss the action”
if it is filed without an affidavit that “[sJupports the allegations con-
tained in the action.” Subsection 2 of NRS 41A.071 requires Nurse
Hambrick, as the medical expert submitting the affidavit in support
of the complaint, to have practiced “in an area that is substantially
similar to the type of practice engaged in at the time of the alleged
professional negligence.” Subsections 3 and 4 of NRS 41A.071
further provide that the supporting affidavit must “[i]dentif[y] by
name, or describe[ ] by conduct, each provider of health care who is
alleged to be negligent,” and must “[s]et[ ] forth factually a specific
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act or acts of alleged negligence separately as to each defendant in
simple, concise and direct terms.”

Here, Nurse Hambrick’s declaration and CV reflect that she has
training and experience in wound care and post-operative treat-
ment. But her declaration largely recites Sharon’s surgical and
post-surgical histories and then broadly states that the “nursing/
medical standard of care” required the hospital to prevent infections
in immunocompromised patients, prevent surgical site infections,
and place such patients in isolation. Neither Nurse Hambrick’s dec-
laration nor the complaint adequately identifies the specific roles
played by each individual respondent. And notably absent from
Nurse Hambrick’s declaration are the relevant standards of care or
any opinion as to how, or even whether, each respondent breached
that standard to a reasonable degree of medical probability. Instead,
the Hambrick declaration only avers that “[i]t is my opinion stated
to a reasonable degree of nursing certainty and/or probability that
the University Medical Center, Las Vegas and its nursing and phys-
ical therapy staff providing care and wound care to Sharon Monk
during her admission August 22, 2018 through September 21, 2018
breached the nursing standing of care” by (1) “failing to prevent
infection” and (2) “failing to remove gauze used to pack her neck
wound causing recurrent infection.”

Monk characterizes the issue presented by this appeal as whether
a nurse is categorically barred from providing an affidavit against
a physician that will satisfy NRS 41A.071. Compare Williams v.
Eighth Judicial Dist. Court, 127 Nev. 518, 529, 262 P.3d 360, 367
(2011) (holding that, while the nurse expert could testify at trial to
disinfectant techniques, he lacked the expertise to opine as to med-
ical causation), with Borger v. Eighth Judicial Dist. Court, 120 Nev.
1021, 1028, 102 P.3d 600, 605 (2004) (holding that NRS 41A.071
“does not require that the affiant practice in the same area of medi-
cine as the defendant; rather, it requires that the affiant practice in an
area ‘substantially similar’ to that in which the defendant engaged”
at the time of the alleged malpractice). But this case does not require
us to go so far. Even when read in conjunction with the complaint,
see Zohar, 130 Nev. at 739, 334 P.3d at 406, the Hambrick declara-
tion does not sufficiently specify the acts of negligence as to each
respondent, or express an opinion as to the medical standard of care
the respondent breached. These failures defeat our ability to mea-
sure whether Nurse Hambrick has substantially similar expertise to
provide the NRS 41A.071 affidavit. See Washoe Med. Ctr. v. Second
Judicial Dist. Court, 122 Nev. 1298, 1304, 148 P.3d 790, 794 (2006)
(explaining that the affidavit requirement was meant to ensure med-
ical malpractice actions are reviewed by an expert before the case
is filed and that such cases are supported by competent medical
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opinion). The Hambrick declaration and complaint do not satisfy
the requirements of NRS 41A.071 as to the respondent physicians.

Monk’s alternative argument regarding res ipsa loquitur also
lacks merit. The complaint and Hambrick declaration aver, and
Monk conceded at oral argument, that the gauze was intention-
ally placed as part of Sharon’s post-operative wound care, not
during surgery. NRS 41A.100(1)(a) creates a rebuttable presump-
tion of negligence in medical malpractice cases where “[a] foreign
substance other than medication or a prosthetic device was unin-
tentionally left within the body of a patient following surgery.” The
“more traditional res ipsa loquitur doctrine has been replaced by
NRS 41A.100.” Born v. Eisenman, 114 Nev. 854, 859, 962 P.2d 1227,
1230 (1998). And, as our caselaw makes clear, the exception in NRS
41A.100(1)(a) does not apply “where a foreign object was left in the
body during a procedure other than surgery.” Peck v. Zipf, 133 Nev.
890, 894-95, 407 P.3d 775, 779 (2017). Since the gauze was placed
and left during a procedure other than surgery, NRS 41A.100(1)(a)
does not exempt Monk’s claims against the respondent physicians
from NRS 41A.071’s affidavit-of-merit requirement.

We therefore affirm.

CapisH and BELL, JJ., concur.
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Before the Supreme Court, STiGLICH, C.J., and LEE and BELL, JJ.
OPINION

By the Court, StiGLICH, C.J.:

In Buma v. Providence Corp. Development, 135 Nev. 448, 451,
453 P.3d 904, 908 (2019), we recognized that Nevada’s workers’
compensation statutes contain a “traveling employee rule.” Gener-
ally speaking, that rule permits an employee who is on work-related
travel to recover workers’ compensation benefits when they suf-
fer an injury that, although not directly work-related, occurs as a
result of “eating, sleeping, and ministering to personal needs away
from home.” Id. at 451, 453 P.3d at 908 (internal quotation marks
omitted). In this appeal, we clarify that for an employee to be eli-
gible for benefits under the traveling employee rule, there is no
“foreseeability” requirement. In other words, the employee need
not demonstrate that their employer should have foreseen that the
employee would engage in the specific activity that caused the
employee’s injury. Here, the appeals officer erroneously imposed
such a requirement in denying benefits to respondents Kaycean and
Delaney Buma. Because the district court subsequently corrected
this error and determined that the Bumas were entitled to benefits,
we affirm the district court’s order granting the Bumas’ petition for
judicial review.
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FACTS AND PROCEDURAL HISTORY

In 2015, Jason Buma traveled from Nevada to Texas for a work
conference.! While there, he stayed at a ranch owned by his friend
and coworker. One evening after the two men had finished preparing
for the following day’s conference, they rode AT Vs around the ranch,
during which time Jason suffered a fatal injury. Respondents Kay-
cean and Delaney Buma, who are Jason’s widow and child, requested
workers’ compensation benefits. Appellants, who are Jason’s former
employer (Providence Corp. Development, d/b/a Miller Heiman,
Inc.) and the former employer’s workers’ compensation adminis-
trator (Gallagher Basset Services, Inc.), denied their request.? The
denial was upheld by an appeals officer, and the Bumas’ subsequent
petition for judicial review was denied by the district court.

On appeal to this court, however, we reversed, concluding that
the appeals officer failed to apply the traveling employee rule, which
recognizes that “when travel is an essential part of employment,
the risks associated with the necessity of eating, sleeping, and min-
istering to personal needs away from home are an incident of the
employment even though the employee is not actually working at
the time of injury.” Buma, 135 Nev. at 451, 453 P.3d at 908 (internal
quotation marks omitted); see also id. (observing that the travel-
ing employee rule is codified at NRS 616B.612(3)). We instructed
the appeals officer to evaluate on remand whether Jason’s situation
fell within the traveling employee rule, thereby entitling the Bumas
to benefits, or if, instead, Jason’s situation was a “distinct depar-
ture on a personal errand” (the “distinct departure exception”), such
that the Bumas would not be entitled to benefits. Buma, 135 Nev.
at 450-56, 453 P.3d at 908-11 (citing 2 Arthur Larson, Lex K. Lar-
son & Thomas A. Robinson, Larson’s Workers’ Compensation Law
§ 25.02, at 25-2 (2019), as support for the proposition that the trav-
eling employee rule has a distinct departure exception).

On remand, the appeals officer again denied the Bumas’ request
for benefits, evidently determining that Jason’s situation fell within
the distinct departure exception. In doing so, the appeals officer
found that although Jason was tending reasonably to the needs of
personal comfort by riding an ATV, it was not “foreseeable” to
Jason’s employer that he would be riding an ATV. The Bumas again
petitioned for judicial review, which the district court granted, rea-
soning that our opinion in Buma did not impose a foreseeability
requirement. Miller Heiman then filed this appeal.

'The details regarding Jason’s trip and employment are not pertinent to the
issue presented in this appeal, but they are recounted in our previous decision.
See Buma, 135 Nev. at 449, 453 P.3d at 906-07.

2Appellant CNA ClaimPlus was not a party in the previous appeal, and the
record in this appeal does not indicate how it became involved in this case. In
any event, all three appellants have filed combined briefs in this appeal. Refer-
ences in this opinion to Miller Heiman include all appellants.
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DISCUSSION

Our review of an appeals officer’s decision is “identical to that of
the district court,” such that we give deference to the appeals offi-
cer’s view of the facts but decide questions of law de novo. Buma,
135 Nev. at 450, 453 P.3d at 907. Although Miller Heiman’s reply
brief suggests, for the first time, that there are disputed facts, the
opening brief appears to acknowledge that there are no disputed
facts in this case. Consistent with the opening brief, we conclude
that this appeal presents a pure question of law. Cf. Francis v. Wynn
Las Vegas, LLC, 127 Nev. 657, 671 n.7, 262 P.3d 705, 715 n.7 (2011)
(explaining why this court declines to consider arguments raised for
the first time in a reply brief). We further conclude that the appeals
officer’s decision was legally erroneous.

In particular, the appeals officer misconstrued Buma’s distinct
departure exception to the general traveling employee rule. See Liu
v. Christopher Homes, LLC, 130 Nev. 147, 151, 321 P.3d 875, 877
(2014) (explaining that this court reviews de novo the interpretation
of its previous dispositions because such review implicates a ques-
tion of law). Namely, in setting forth the dividing line between the
traveling employee rule and the distinct departure exception, we
expressly held in Buma that “the inquiry focuses on whether the
employee was (a) tending reasonably to the needs of personal com-
fort, or encountering hazards necessarily incidental to the travel
or work; or, alternatively, (b) pursuing strictly personal amuse-
ment ventures.” 135 Nev. at 453, 453 P.3d at 909 (internal quotation
marks and alterations omitted). We elaborated that distinct depar-
tures “tend to involve a personally motivated activity that takes the
traveling employee on a material deviation in time or space from
carrying out the trip’s employment-related activities.” Id.

Here, the appeals officer found that Jason’s ATV ride was not
“a material deviation in time or space from the place where Jason
was staying.” The appeals officer also acknowledged that Jason was
tending “reasonably” to his personal comfort needs while riding the
ATV because he was staying at his coworker’s ranch and because
transportation via ATV was an ideal means of traversing the
“sprawling” ranch. However, nowhere in the appeals officer’s deci-
sion does the officer explain how riding the ATV amounted to Jason
pursuing strictly personal amusement ventures or, in other words,
how ATV riding was a distinct departure on a personal errand.’

In denying benefits, the appeals officer apparently found that the
distinct departure exception applied because it was not foresee-

‘Miller Heiman contends that the appeals officer “properly concluded the
subject accident was . . . a distinct departure from employment on a personal
errand.” The appeals officer’s decision, however, does not reflect even an
implicit finding in that respect. To the contrary, the appeals officer’s decision
reflects the officer’s determination that Jason was not on any sort of personal
errand while riding AT Vs on his coworker’s ranch.
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able to Jason’s employer that he would be riding AT Vs while on his
work-related trip. The appeals officer relied on Bagcraft Corp. v.
Industrial Commission, 705 N.E.2d 919 (Ill. App. Ct. 1998), which
affirmed an award of workers’ compensation benefits for an AT V-
related injury because the employer was aware that its employee
might ride an ATV on a work-related trip. In Buma, we observed
parenthetically that Bagcraft “appl[ied a] rule covering employees
under workers’ compensation throughout their work trips for all
reasonable and foreseeable activities.” 135 Nev. at 452, 453 P.3d
at 908 (emphasis added). Based solely on this passing reference in
Buma, the appeals officer denied the Bumas’ request for benefits
because there was no evidence in the record that Jason’s employer
could have foreseen that he would be riding AT Vs.

We conclude that the appeals officer erred in relying solely on
Buma’s passing reference to Bagcraft to the exclusion of Buma’s
ensuing analysis regarding the dividing line between the travel-
ing employee rule and the distinct departure exception. Buma did
not include a “foreseeability” element with regard to the traveling
employee rule and the distinct departure exception. Rather, as noted,
Buma held that distinct departures “tend to involve a personally
motivated activity that takes the traveling employee on a material
deviation in time or space from carrying out the trip’s employment-
related activities.” 135 Nev. at 453, 453 P.3d at 909 (emphasis added).
Buma is not unique in omitting a foreseeability element. In that
respect, [llinois appears to be in the distinct minority of jurisdictions
in imposing a “foreseeability” element with respect to its traveling
employee/distinct departure analysis. Cf. McCann v. Hatchett, 19
S.W.3d 218, 221-22 & n.2 (Tenn. 2000) (citing 2 Larson’s, supra,
§ 25.00, for the proposition that the “majority” of jurisdictions do
not impose a foreseeability requirement); see also 2 Larson’s, supra,
§§ 25.05[3] & 25.05D[3] (compiling traveling-employee-rule case-
law from various jurisdictions and observing, albeit implicitly, that
Illinois is unique in imposing a foreseeability element).

CONCLUSION

In Buma, we delineated the traveling employee rule and the dis-
tinct departure exception to that rule. 135 Nev. at 451-54, 453 P.3d
at 908-10. But we did not impose a requirement that an employ-
ee’s activities need be foreseeable to his employer in order for the
employee to recover workers’ compensation benefits. Here, the
appeals officer misinterpreted Buma and thereby erred in denying
benefits to Jason’s widow and child. Accordingly, we affirm the dis-
trict court’s order granting the Bumas’ petition for judicial review.

LEE and BELL, JJ., concur.



