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Date and Time of Meeting:   Friday, January 08, 2016 @ 1:30 p.m. 
Place of Meeting:  

 
 
 

 
 

 

AGENDA 

 
I. Call to Order  

a. Call of Roll   
b. Approval of 12-03-15 Meeting Summary *  (Tab 1) 
c. Opening Remarks 
d. Public Comment 

 
II. Guest Speaker Presentations  - Ms. Lori Eville and Mr. Spurgeon “Kenny” Kennedy,  National 

Institute of Corrections (Tab 2) 
 

III. Pilot Sites Discussion 
a. Overview 
b. Measuring What Matters: Outcome and Performance Measures for the Pretrial Services Field  

(Tab 3) 
c. Risk Assessment Tools - Review and Preferences Discussion 

 Kentucky  (Tab 4) 

 Virginia (Tab 5) 
 Ohio (Tab 6) 
 Arizona (Tab 7) 
 District of Columbia/Federal PTRA (Tab 8) 

d. Technology and Integration Concerns  
 

IV. Next  Meeting Date: TBD 
 

V. Public Comment 
 

Carson City Las Vegas 
Supreme Court Courtroom 
201 S. Carson Street 
Carson City, Nevada 

Regional Justice Center 
Supreme Court Courtroom 
200 Lewis Avenue 
Las Vegas, Nevada 

Teleconference Access: 1-877-336-1829,  passcode 2469586 



VI. Adjournment 
 

 Action items are noted by * and typically include review, approval, denial, and/or postponement of specific items.  Certain items may be referred to a 
subcommittee for additional review and action. 

 Agenda items may be taken out of order at the discretion of the Chair in order to accommodate persons appearing before the Commission and/or to aid 
in the time efficiency of the meeting. 

 If members of the public participate in the meeting, they must identify themselves when requested.   Public comment is welcomed by the Commission 
but may be limited at the discretion of the Chair. 

 The Commission is pleased to provide reasonable accommodations for members of the public who are disabled and wish to attend the meeting.  If 
assistance is required, please notify Commission staff by phone or by  email no later than two working days prior to the meeting, as follows: Jamie 
Gradick, (775) 687-9808 - email: jgradick@nvcourts.nv.gov 

 This meeting is exempt from the Nevada Open Meeting Law (NRS 241.030) 

 At the discretion of the Chair, topics related to the administration of justice, judicial personnel, and judicial matters that are of a confidential nature 
may be closed to the public. 

 Notice of this meeting was posted in the following locations:  Nevada Supreme Court website: www.nevadajudiciary.us; Carson City: Supreme Court 
Building, Administrative Office of the Courts, 201 South Carson Street; Las Vegas: Regional Justice Center, 200 Lewis Avenue, 17th Floor. 
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I. Call to Order 
 Chief Justice Hardesty called the meeting to order at 1:30 p.m. 

II. Call of Roll  
 Ms. Gradick called roll; a quorum was present. 

III. Public Comment 
 There was no public comment. 

IV.  Guest Speaker Presentations: 
 Chief Justice Hardesty asked Magistrate Judge Peggy Leen and Ms. Shiela Atkins to present to the 

Committee and thanked them for their availability.  



 

 

 Magistrate Judge Leen provided a brief background to the Commission and provided a brief 
overview of the Federal Bail Reform Act which is a national standard by which all federal 
courts operate.  

 The purpose of Congress in passing the Federal Bail Reform Act of 1984 was to address the 
alarming problem of individuals who committed offenses while on release.  

 The primary two things the Federal Bail Reform act accomplished were to prohibit excessive 
monetary bail as an impediment for pretrial release and to authorize preventative detention.  

 Federal courts now decide on who should be released, under what conditions they will be 
released, and if the individual is a serious flight risk, a danger to the community, the court 
has the authority to detain without bail.  

 The federal courts decide which conditions or combination of conditions an individual will 
be released with and will reasonably assure the person will appear in court when required 
and not reoffend.  

 Magistrate Judge Leen stated in her district an individual is rarely released on cash bond. 
Money is not the dependent factor for who is released and who is detained.  

 An individual who is arrested or brought into federal custody will almost always be brought 
in for a preliminary hearing the same day, where they are appointed an attorney, reminded 
of their rights, given an opportunity to review their charges and are provided a decision 
from the court stating whether or not they are moving towards detaining the individual and 
if so, informed on which conditions would apply.  

 Considerations taken into account to make the final decision are the Federal Bail Reform Act, 
statutory factors, the nature of the offense charge, personal characteristics of the accused 
individual, and the weight of the evidence.  

 If the court decided to detain an individual the written detention order is entered and the 
person is notified on the record of the reasons the court has decided to detain that 
individual. If the individual is released they sign the bond paperwork and are released once 
they have been processed.  

 Typical conditions of release require pretrial services to supervise the individual. 
Supervision requires drug or alcohol testing and/or mental health assessments and 
treatments, it may include verifying the individual is maintaining employment and 
residence, or GPS monitoring of an individual.  

 There was a question regarding how drug and alcohol test and other treatments and 
assessments for supervising conditions were paid for. Magistrate Judge Leen stated payment 
was based on an individual’s ability to pay, if the person could not pay, pretrial services 
would pay the expenses for the testing.  

 An individual may be under supervision for three years or more, but on average an 
individual will remain under supervision for about one year.  

 There was a question regarding how recommendations regarding supervision and release 
were assessed. Ms. Atkins stated in the national system a Pretrial Services Risk Assessment 
Tool has been used since 2009. Marie Van Ostrom, a pretrial services researcher, developed 
the tool.  

 Ms. Atkins would forward links for articles written by Ms. Van Ostrom regarding legal and 
evidence- based practices for pretrial services to the Committee; Chief Justice Hardesty 
asked Ms. Atkins to provide a copy of the risk assessment tool, the interview worksheet, and 
a blank copy of the detention recommendation form to the Committee. 

 Chief Justice Hardesty asked what validation was in place for the risk assessment tool. Ms. 
Atkins stated the tool had been validated twice since 2007 through researchers from the 
Administrative Office of U.S. Courts, the Federal Judicial Center, and the Federal Courts.  

 The following questions are asked in the risk assessment tool: 
□ The number of felony convictions 
□ The number of prior failure to appear violations 



 

 

□ The number of pending felonies or misdemeanors 
□ The current risk offense type  
□ The class of offense  
□ The age of the defendant at the interview 
□ The highest education level 
□ Employment status  
□ Residential status 
□ Current drug problems 
□ Citizenship status 

 Chief Justice Hardesty asked Mr. Jeffrey Clayton, National Policy Director for the American Bail 
Coalition, to provide his presentation to the Committee.  (See meeting materials packet for 
PowerPoint) 
 Mr. Clayton thanked the Committee for their time and provided a brief work history and 

background.  
 Mr. Clayton clarified a few assumptions individuals have about bail which includes the 

thought that 60% of all people, nationally, are “indigent” and cannot afford bail. There are 
at least ten other reasons which have been identified that explain why an individual would 
be in jail within bail that has been set but is not posted.  

 Mr. Clayton stated if studies are not conducted for the jails regarding their population 
inquiring who is there and what offenses were committed, only assumptions will be made 
in regards to correct information about the jail population.  

 A study conducted by the ACLU in the Los Angeles county jail found there were 10,545 
pretrial indigents in the Los Angeles County Jail who were eligible for bail. The concept 
that masses of individuals sit in jail for extended periods of time was found to be largely 
false when one considers additional reasons for why an individual cannot post bail, such 
as: sentences for prior crimes, outstanding warrants, violent crimes, and high security 
crimes.  

 Although a bond may not be posted for an individual that does not mean the person could 
not afford their bail. 

 Chief Justice Hardesty asked Mr. Clayton to provide to the Committee other areas that 
should be tested to examine the reasons for when an individual is in jail with a no bail hold 
or has no bail; the information would be helpful once surveys are conducted in Nevada’s 
jails.  

 Chief Justice Hardesty asked what the usual cost of bail is and what additional fees or 
charges are applied to an individual for bail. He also asked for more information regarding 
sliding scales for bails and information for how costs are determined.  

 Mr. Clayton would provide information to the Committee once he learned more regarding 
multiple bail charges based on a person’s multiple criminal charges.  

 Mr. Clayton addressed risk assessment tools stating limitations of the tool include not 
being able to scientifically validate how to set bail and the tools do not help identify what 
will mitigate the risk presented. Risk assessment tools ask if there have been prior felonies 
but do not ask what the prior felonies were; the use of demographic factors for sentencing 
and for setting bail would be topics to consider.  

 Mr. Clayton stated that interviewing individuals before setting bail slows down the process 
and suggested that Committee think about what would happen be if a defendant 
challenged the validity of the risk assessment tool. 

 Mr. Clayton stated there are studies that support that surety bonds are effective. If an 
individual may be released on recognizance, they should not be put on bond.  

 Mr. Clayton referenced a study conducted by the Journal of Law and Economics from the 
University of Chicago which states “defendants released on a surety bond are 28% less 



 

 

likely to fail to appear.” Mr. Clayton referenced other studies which support financial 
conditions for release.  

 Mr. Clayton discussed revenues raised for the State by bond forfeiture; it’s about finding a 
balance. 

 Discussion was held regarding bail timelines and due process as a “cure” for constitutional 
time concerns regarding bail. Best practices are not always practical; bail schedules are 
necessary in those instances.  

 Mr. Clayton suggested that bail reform should be addressed at the local level. Judicial 
discretion is key in bail decisions and in bail reform discussion; support giving judges 
more information but bail is a “tool” judges need to have access to. 

 Mr. Clayton discussed concerns regarding indigent defendants. Moving to supervision-
based model doesn’t alleviate the problem; if an indigent defendant cannot afford bail, 
he/she cannot afford supervision costs. There are also concerns regarding creating a 
“debtor’s prison” scenario or placing additional financial strain on counties.  

 Chief Justice Hardesty asked Mr. Stephen Krimel with the Nevada Bail Agents’ Association to 
deliver his presentation to those in attendance. (See meeting materials packet for PowerPoint) 
 Mr. Krimel introduced himself and provided a brief background on his experience in the 

bail industry. 
 Mr. Krimel addressed a series of bail system/bail reform studies and explained that the 

role of surety bail is and has been greatly misunderstood.  The OR system is flawed and 
doesn’t function as intended. Rather than benefiting indigents, the system resulted in 
benefiting “wealthy” defendants while providing no aid to indigents. Definitions being 
used (California’s AB 2) were inaccurate and led to misinterpretation, misunderstandings, 
and misapplication. 

 Mr. Krimel discussed the question of “projecting into the future” in terms of potential for 
reoffending and recidivism is not one that courts give much respect to. CA Supreme Court 
in a 1981 case said that predictions of future behavior are “erroneous” and “unreliable.” 
FTA is not something that can be easily predicted. 

 Mr. Krimel informed attendees that a records review of his bail bond company showed 
that, out of  541 bonds, only 41 failed to appear - 26 of those were exonerated, 3 reinstated 
and 2 are serving time. Gross FTA rate is 7.58%. There is no “matrix” or tool to ensure 
appearance or improve risk assessment. 

 Mr. Krimel discussed the importance of family integration into the bail bond process and 
the “support structure” that becomes essential, particularly for indigent defendants - the 
use of this,  the use of credit, and the willingness to waive collateral all lead to a low FTA 
rate; there are ways to do it successfully.  Many in the industry are already following “best 
practices” to work with and benefit the defendant but because the industry has generally 
been left out of the discussions, the roles it plays aren’t acknowledged. 

 Assemblyman Anderson asked whether there is data available on how many clients can 
and cannot afford the bail. Discussion was held regarding “myth” that clients are “turned 
down” because they can’t afford bail; denial usually based upon safety factors rather than 
ability to pay. Mr. Krimel will work on gathering data on how many people are turned 
down for bail and why and will supply this and the tools his companies use when making 
these determinations to the Committee. 

 Discussion was held regarding states that have eliminated surety bail systems.” Mr. Krimel 
explained that, while Kentucky “claims” to have done so, there are “bail kiosks” in the jails 
there for credit card/cash bail. Discussion was held regarding cash bail versus surety bail. 

 Discussion was held regarding the “handling fee” and what factors go into determining 
this. Each bond posted in Nevada results in a $50 fee to the jail. Agencies charge 15% fee 
(set by legislature) to issue bond; no late fees or interest charges because they are “not 
lending institutions.” Discussion was held regarding what happens to the fee when a court 



 

 

voids a bond; Mr. Krimel explained that once a defendant leaves penal facility, the 
premium is “fully earned.” Most agencies can/will issue a bond “rewrite” and give the 
client credit for the any premium already paid in those instances where a court changes 
the bond.  If defendant hasn’t been released yet, then it’s not a consummated bond - the 
risk has not been created yet and the bond can likely be voided but the agency still has to 
pay the insurance company back from associated costs.  

 Chief Justice Hardesty thanked Mr. Clayton and Mr. Krimel for their presentations and 
reiterated that the Committee does not have a predetermined outcome and is making an 
objective effort to determine what is in the best interests of the State judiciary regarding 
pretrial release; the Committee has never said or suggested that bail or financial conditions 
should be eliminated. 

V. Review of Risk Assessment Tools 
 Chief Justice Hardesty reiterated that the purpose of implementing a tool is to provide judges 

with additional information when making pretrial release determinations. The Committee 
needs to determine what tool will function best in Nevada.  

 Chief Justice Hardesty asked attendees to review and evaluate the tools provided in the meeting 
materials and come to the January 8th meeting ready to discuss the tools in depth in order to 
move towards making a selection. 

VI. Pilot Site Program 
 Chief Justice Hardesty informed attendees that he has asked courts in the largest jurisdictions 

and one rural court to participate in a pilot site program to test possible tools; the response of 
pilot site participants was favorable.  

 Discussion was held regarding technology integrations and compatibility. The courts 
participating in the pilot site program will be bringing their respective IT to the table to start 
discussing how to make this work once a tool has been selected and integrated into the case 
management systems.  

 Another critical issue is determining what data we need to be capturing and how to define that 
data. “FTA” for example, may have varying definitions among the courts and the players in the 
pretrial process.  Chief Justice Hardesty suggested a “list” of information to capture be 
compiled; this will be discussed at the next meeting.  

 Chief Justice Hardesty asked Committee members for feedback regarding what the Committee 
has learned thus far; taking all presentations and discussions into consideration, does the 
Committee still want to move forward? 
 Discussion was held regarding resources concerns; rural needs and resources will need to 

be considered as part of the process. Additionally, pretrial processes already in place will 
need to be re-evaluated and possibly changed in order to accommodate any reform. 

 Discussion was held regarding the need to identify why people are sitting in bail in order 
to determine if risk assessment would even be helpful; we need the bail statistics - how 
many individuals are in jail solely because they cannot make bail? 

 General consensus among Committee membership was to continue to move forward; 
concerns were expressed regarding providing sufficient information when caseloads 
(especially in Clark) are so heavy; how will a new process impact timing? What about 
possible constitutionality concerns associated with conducting interviews without 
defendants’ attorneys present? How will this be implemented? Should come in with the 
probable cause review?  

 A suggestion was made that judges in other states already using some of these tools be 
invited to a future meeting - perhaps a judge from Maricopa County or Washington DC and 
a rural jurisdiction. 

VI. Other Items/Discussion 
 Discussion was held regarding indigency and chronic failure to appear; there are social 

dynamics that need to be part of the consideration. 



 

 

VII. Adjournment 
 Chief Justice Hardesty adjourned the meeting at 4:46 p.m. 





Building a 
Pretrial Justice 
System 

Elements of Effective Pretrial Programming: 
Overview 



Session Goals 

 Introduce the concepts of effective pretrial services 
systems and high functioning pretrial services agencies 

 
 Prepare for active engagement in the development of 

proposals for the Indiana Pretrial Pilot Project 



The Framework 

Law  

Standards 

Research/EBPs 

Organizational 
Theory 



Guiding Principle of Decisions based 

on Risk 
 
Goal: 

To reasonably assure Community Safety and Court Appearance  
Maximize Release for appropriate defendants 
Provide legally permissible detention for truly risky defendants 

 
Assumptions: 

Most pretrial defendants present low to moderate risks of failure 
pretrial 
Poor matching of supervision levels to risk levels may increase failure 
Poor detention decisions heighten the risk of future recidivism 
Low to moderate level conditions are effective in addressing risk 



Essential Elements of a Pretrial 

System 

1. Guiding principle of decisions based on risk 
a) Appearance 
b) Public Safety  

2. Release options following arrest 
a) Citation in lieu of arrest 
b) Pre-arraignment release screening 
c) Elimination of bond schedules 
d) Diversion to non-criminal options 

3. Statutory presumption of nonfinancial release and availability 
of detention without bail 

4. Speedy prosecutorial case screening 
5. Defense counsel at initial appearance 



Essential Elements of 

a Pretrial Services Agency 

6. Dedicated Pretrial Program 
• Operationalized Mission 

7. Universal Screening 
8. Validated Assessment Instruments 
9. Sequential Bail Review 
10. Risk-based Supervision 
11. Performance measurement and Feedback 



Recap 

Element Present Missing Improved 

Dedicated Pretrial Services Program 

Operationalized Mission 

Universal Screening 

Validated Assessment Instrument 

Sequential Review of Release/Diversion Eligibility 

Supervision to Match Risk 

Performance Measurement 



Building a 
Pretrial Justice 
System 

Elements of Effective Pretrial 
Programming 



The Framework 

Law  

Standards 

Research/EBPs 

Organizational 
Theory 



Effective Pretrial 

Systems 



Essential Elements of a Pretrial 

System 

1. Guiding principle of decisions based on risk 
a) Appearance 
b) Public Safety  

2. Release options following arrest 
a) Citation in lieu of arrest 
b) Pre-arraignment release screening 
c) Elimination of bond schedules 
d) Diversion to non-criminal options 

3. Statutory presumption of nonfinancial release and availability 
of detention without bail 

4. Speedy prosecutorial case screening 
5. Defense counsel at initial appearance 



Essential Elements of a Pretrial 

System 

6. Dedicated Pretrial Services Agency 
7. Universal Screening 
8. Risk assessment 
9. Sequential review of release/detention eligibility 
10. Risk-based supervision 
11. Performance measurement 



Guiding Principle of Decisions based 

on Risk 
 
Goal: 

To reasonably assure Community Safety and Court Appearance  
Maximize Release for appropriate defendants 
Provide legally permissible detention for truly risky defendants 

 
Assumptions: 

Most pretrial defendants present low to moderate risks of failure 
pretrial 
Poor matching of supervision levels to risk levels may increase failure 
Poor detention decisions heighten the risk of future recidivism 
Low to moderate level conditions are effective in addressing risk 



Neither the Constitution nor our rules of criminal procedure permit a judge to 
base a pretrial release decision solely on the severity of the charged offense. Bail is 
not pretrial punishment and is not to be set solely on the basis of an accusation of a 
serious crime. As the United States Supreme Court has emphasized, “[t]o infer from 
the fact of indictment alone a need for bail in an unusually high amount is an 
arbitrary act.” Stack v. Boyle, 342 U.S. at 6.  (Rule 5-401) requires the judge to make an 
informed, individualized decision about each defendant and does not permit the 
judge to put a price tag on a person’s pretrial liberty based solely on the charged 
offense. 
 
 

State of New Mexico v. Brown  No. 34,531. Decided: November 6, 2014 
 



Release Options Following Arrest 

The legal principle of release on the least restrictive conditions starts 
with the initial contact with law enforcement. High functioning 
jurisdictions use citation releases or summonses by law enforcement 
in lieu of custodial arrests for non-violent offenses when the 
individual’s identity is confirmed and no reasonable cause exists to 
suggest the individual may be a risk to the community or miss the 
ensuing court date. 



The Multnomah Example 

Excluded: 
Murder 
Treason 

Person crime w/ 
prior person 

crime 
3rd DUI 

Weapons 
Burg I 

Sex Offender 
Registry 

Meth Man/Deal 
(4,389/12%) 

Defendant scores 0-9 on 
Recognizance Risk Assessment 

(4,935/14%) 

Traffic or Non-person 
Misdemeanor 

(8,355/23%) 

Pre Initial Appearance ROR or 
Referral to Pretrial Supervision 

(13,289/37% of total) 

Arrest and Booking 
(35,965) 

Release Eligible Defendants Screened by 
Recognizance Unit 

Police and 
Recognizance Unit 

have override 
authority 



Presumption of Nonfinancial 

Release/ Statutory Detention 

1. State laws and local court rules stress the least restrictive conditions 
needed to ensure appearance and public safety. Non-financial release are 
the court’s first option, followed by conditional supervision and financial 
conditions.  

 
2.Money is used when non-financial options cannot reasonable assure court 

appearance. Statutes prohibit pretrial detention based on money.  
 

3.Statutes include risk-based preventive detention. These procedures afford 
due process for defendants who pose unmanageable risks to public safety 
or are at high risk of failing to appear in court as well as a mechanism to 
detain those who cannot be released safely.  



The D.C. Example 
§ 23-1321. Release prior to trial. 
  
(a) Upon the appearance before a judicial officer of a person charged with an offense, 
other than murder in the first degree, murder in the second degree, or assault with 
intent to kill while armed, which shall be treated in accordance with the provisions of § 
23-1325, the judicial officer shall issue an order that, pending trial, the person be: 
  

(1) Released on personal recognizance or upon execution of an unsecured 
appearance bond under subsection (b) of this section; 
  
(2) Released on a condition or combination of conditions under subsection (c) of this 
section; 
  
(3) Temporarily detained to permit revocation of conditional release under § 23-1322;  
  
(4) Detained under § 23-1322(b). 
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The D.C. Example 

(3) A judicial officer may not impose a financial condition under paragraph (1)(B)(xii) or 
(xiii) of this subsection to assure the safety of any other person or the community, but 
may impose such a financial condition to reasonably assure the defendant's presence at 
all court proceedings that does not result in the preventive detention of the person, 
except as provided in § 23-1322(b). 
 
(4) A person for whom conditions of release are imposed and who, after 24 hours from 
the time of the release hearing, continues to be detained as a result of inability to meet 
the conditions of release, shall upon application be entitled to have the conditions 
reviewed by the judicial officer who imposed them. Unless the conditions of release are 
amended and the person is thereupon released, on another condition or conditions, the 
judicial officer shall set forth in writing the reasons for requiring the conditions imposed. 
  

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000869&DocName=DCCODES23-1322&FindType=L&ReferencePositionType=T&ReferencePosition=SP_a83b000018c76
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000869&DocName=DCCODES23-1322&FindType=L&ReferencePositionType=T&ReferencePosition=SP_a83b000018c76
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000869&DocName=DCCODES23-1322&FindType=L&ReferencePositionType=T&ReferencePosition=SP_a83b000018c76
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000869&DocName=DCCODES23-1322&FindType=L&ReferencePositionType=T&ReferencePosition=SP_a83b000018c76
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000869&DocName=DCCODES23-1322&FindType=L&ReferencePositionType=T&ReferencePosition=SP_a83b000018c76
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000869&DocName=DCCODES23-1322&FindType=L&ReferencePositionType=T&ReferencePosition=SP_a83b000018c76


Speedy Prosecutorial Case 

Screening 

Jurisdictions should ensure that an experienced prosecutor screen 
criminal cases, preferably before initial court appearance. 
 
• Early case screening allows for appropriate charging or timely 

dismissal as well as early diversion or problem-solving court eligibility 
determinations.  
 

• Prosecutors can use the pretrial risk assessment instrument to aid in 
their bail arguments at the initial appearance, to include details 
needed to request preventive detention if available. 



Defense Counsel at 

Initial Appearance 

Defense counsel is engaged before initial appearance and is prepared to 
represent the defendant regarding pretrial release/detention. 
 
• The U.S. Supreme Court has ruled in several opinions that the initial bail 

hearing is a critical stage in the criminal case because liberty is at stake. 
Therefore, this decision point requires legal representation. 
 

• Defenders can use the pretrial risk assessment instrument to aid in their 
bail arguments at the initial appearance, to include offering rebuttal 
presumptions in cases where that is appropriate. 



We have, for purposes of the right to counsel, pegged commencement to “‘the 
initiation of adversary judicial criminal proceedings—whether by way of formal 
charge, preliminary hearing, indictment, information, or arraignment,’” (United 
States v. Gouveia, 467 U. S. 180, 188 (1984) (quoting Kirby v. Illinois, 406 U. S. 
682, 689 (1972) (plurality opinion)). The rule is not “mere formalism,” but a 
recognition of the point at which “the government has committed itself to 
prosecute,” “the adverse positions of government and defendant have 
solidified,” and the accused “finds himself faced with the prosecutorial forces of 
organized society, and immersed in the intricacies of substantive and procedural 
criminal law.” Kirby, supra, at 689.  
 
We merely reaffirm what we have held before and what an overwhelming 
majority of American jurisdictions understand in practice: a criminal defendant’s 
initial appearance before a judicial officer, where he learns the charge against 
him and his liberty is subject to restriction, marks the start of adversary judicial 
proceedings that trigger attachment of the Sixth Amendment right to counsel. 
 

Rothgery v Gillespie County, 554 U.S. 191 (2008) 



Dedicated Pretrial  

Services Agency 

A dedicated pretrial services agency ensures that administration of essential 
functions occurs under a single organization goal and better coordination of 
these functions.  
 
A single management structure also provides better staff direction and 
motivation to critical work priorities and clearer lines of communication.  The 
justice system also has a single actor responsible for pretrial functions. 



 
Pretrial Decision-Making:  
How a Model Pretrial Services Program Changed  
Allegheny County’s Criminal Justice System 

http://www.alleghenycounty.us/WorkArea/DownloadAsset.aspx?id=42084 

Within the first month after initiation of 
new pretrial practices in September 2007, 

the number of defendants processed 
through the Allegheny County Jail following 

preliminary arraignment decreased by 30 
percent. Almost as quickly, Allegheny 
County’s pretrial program went from 

outdated to exemplary; in fact, it is the only 
county-level program cited as a national 

model in an American Bar Association guide 
to pretrial release decision-making. 



Essential Elements of 

a Pretrial Services Agency 

6. Dedicated Pretrial Program 
• Operationalized Mission 

7. Universal Screening 
8. Validated Assessment Instruments 
9. Sequential Bail Review 
10. Risk-based Supervision 
11. Performance measurement and Feedback 



Operationalized Mission 

The mission statement identifies a program’s desired outcomes, importance, 
and focus. It tells why the program is the best option to achieve the desired 
result. 
1. Tells the world who you are, what you do, and why you’re important. 
2. Guides strategic and day-to-day operational decisions. 
3. Provides a “brand” and focuses Leadership, Staff and Customers on goals 

and principles.  
4. Clear leading message and principles for Management 
 
Materials: 
 Beverly Goldberg, Creating Mission Statements For Smaller Groups -- A 

Statement Of Vision, Values, And Goals Improves Teamwork  
 Peter C. Brinckerhoff, Mission-Based Management: Leading Your Not-for-Profit 

In the 21st Century  



Operationalized Mission 

 
Promote pretrial justice for defendants and minimize harm to the 
community. 
 Yamhill County, OR Pretrial Services 
 



Outcomes 
Strategic 

Objectives 
Strategic 

Goals 
Mission  

To promote pretrial 
justice and enhance 
community safety 
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with PSA 
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Risk-Based 
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Continued Pretrial 
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Appropriate  
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Effective Agency 
Administration 

Appearance 

Safety 

Continued Release Minimize Rearrest 

Maximize Court 
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Universal Screening 

Effective pretrial agencies screen for pretrial release 
consideration all defendants eligible for release by state 
statute and local court order. Programs do not exclude based 
on charge or other restriction not identified specifically by 
statute or local rule.   
 



Universal Screening 

(a) Murder is not bailable when the proof is evident or the 
presumption strong. In all other cases, offenses are bailable. 

 
(b) A person charged with murder has the burden of proof that he 
should be admitted to bail.  

Indiana Code § 35-33-8-2 : Murder; other offenses  



Validated Assessment Instrument 

Effective pretrial programs use validated assessment criteria 
to gauge individual defendant’s suitability for release or 
detention pending trial. The assessment is empirically 
based—preferably using local research—to ensure that its 
factors are proven as the most predictive of future court 
appearance and  rearrest pending trial. Separate instruments 
also may be used to predict the likelihood of new violent 
offenses, domestic violence charges, substance use disorders 
and mental health needs. 
 



States with statutes that encourage the use of risk assessments in pretrial 
release decision making: 
• Colorado 
• Connecticut 
• Delaware 
• Hawaii 
• Illinois 
• Kansas 
• Kentucky 
• Maine 
• Oklahoma 
• South Carolina 
• Virginia 
 
Donna Lyons, “Predicting Pretrial Success: Criminal justice policy is using 
science to predict risk, helping courts make decisions about the conditions of 
pretrial release.” State Legislatures, February 2014 



Static 

History of FTA 

Previous 
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Previous 
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Pending 
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Substance 
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Residence 
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RAI TYPE: 
 
Fourth Generation: Explicit integration of risk/needs management into the 
assessment process. The goal of Fourth Generation RAIs extends beyond 
assessing risk and focuses on enhancing supervision and treatment. (Examples: 
Correctional Offender Management Profiling For Alternative Sanctions 
(COMPAS), Ohio Risk Assessment System (ORAS) and Wisconsin Risk and 
Needs Tool (WRN). 

RAI METHOD: 
 
Adjusted actuarial approach: The evaluator uses a risk instrument composed 
of a finite, weighted set of factors identified through validation as being 
associated with risk. When appropriate, overrides from an approved list of 
considerations that can raise or lower the assessed level of risk. 



Ohio Risk Assessment System: 

Pretrial Assessment Tool 
1. Age at First Arrest  
0=33 or older  
1=Under 33   
 
2. Number of Failure-to-Appear Warrants Past 24 
Months  
0=None  
1=One Warrant for FTA  
2=Two or More FTA Warrants   
 
3. Three or more Prior Jail Incarcerations  
0=No  
1=Yes   
 
4. Employed at the Time of Arrest  
0= Yes, Full-time  
1= Yes, Part-time  
2= Not Employed  

5. Residential Stability  
0=Lived at Current Residence Past Six Months  
1=Not Lived at Same Residence   
 
6. Illegal Drug Use During Past Six Months  
0=No  
1=Yes   
 
7. Severe Drug Use Problem  
0=No  
1=Yes  



Reason for Override (note: overrides should not be based solely on offense):  
Other Areas of Concern. Check all that Apply:  
_____Low Intelligence*  
_____Physical Handicap  
_____Reading and Writing Limitations*  
_____Mental Health Issues*  
_____No Desire to Change/Participate in Programs*  
_____Transportation  
_____Child Care  
_____Language  
_____Ethnicity  
_____Cultural Barriers  
_____History of Abuse/Neglect  
_____Interpersonal Anxiety  
_____Other _________________________________________________________  
*If these items are checked it is strongly recommended that further assessment be 

conducted to determine level or severity.  

Indiana Risk Assessment System: 

Pretrial Assessment Tool 

Indiana Pretrial Pilot Project 
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Questions 



Sequential Review of 

Release/Diversion Eligibility 

1. Screening, assessment and recommendation at multiple decision 
points from initial appearance to adjudication.   

2. Subsequent screening, assessment and recommendation that focus on 
new or updated information about the defendant . 

3. Recommendations appropriate to newly assessed risk level. 
4. Restrictions against conditions more stringent than the defendant’s 

risk level suggests to “encourage” release. 
5. Changes in supervision levels (both more or less restrictive) as a 

defendant’s record of court appearance, arrest-free behavior and 
condition compliance warrants. 

Indiana Pretrial Pilot Project 



Risk-Based Supervision 

Supervision levels tied to assessed risk levels greatly improve outcomes. 
Conversely, improper supervision produces poor outcomes and wastes 
resources.  (The “risk principle”).  
 
According to available research, effective pretrial supervision includes: 
• Notification to defendants of upcoming court dates 
• Early and meaningful responses to defendant conduct 
• Notification to the Court of defendant conduct and the possible need for 

supervision adjustment 
 

Indiana Pretrial Pilot Project 



Drawing on data from two states, the Laura and John Arnold 
Foundation examined the likelihood of new criminal arrest and 
failure to appear for defendants released pretrial with supervision 
and those released without supervision. The study found that 
moderate- and high-risk defendants who received pretrial 
supervision were more likely to appear in court, and all defendants 
who were supervised pretrial for 180 days or more were less likely 
to be arrested for new criminal activity. 

Risk-Based Supervision 

Indiana Pretrial Pilot Project 



Risk-Based Supervision 

Pretrial Risk Category Unsecured Bond Secured Bond 

1 (lower) 93% 90% 

2 84% 79% 

3 69% 70% 

4 (higher) 64% 58% 

Average 85% 76% 

Public Safety—Secured vs. Unsecured Bonds 

Indiana Pretrial Pilot Project 



Condition Purpose Strength of Evidence 

Court 
Notification 

FTA 
Reduction 

--Solid supervision practice for all risk 
levels. Can increase safety if FTA is considered 
a new charge. Continuing research on 
notification types. 

How Effective are 

Release Conditions? 

Indiana Pretrial Pilot Project 



Condition Purpose Strength of Evidence 

Regular 
Reporting 

FTA 
Reduction  

--No research on risk reduction. Good tool for 
court notification and conduct response for 
higher risk groups 

How Effective are 

Release Conditions? 

Indiana Pretrial Pilot Project 



Condition Purpose Strength of Evidence 

Drug Testing FTA 
Reduction 
Safety 
Promotion 

--Good deterrent of use, though risk 
reduction is limited to certain drugs. More 
technical violations from noncompliant tests. 
Keeping up with drug use trends is a must. 

How Effective are 

Release Conditions? 

Indiana Pretrial Pilot Project 



Condition Purpose Strength of Evidence 

Electronic 
Surveillance 

Safety 
Promotion 

--No evidence of risk reduction. Can 
encourage higher release rates but also more 
technical violations 

How Effective are 

Release Conditions? 

Indiana Pretrial Pilot Project 



Condition Purpose Strength of Evidence 

Treatment FTA 
Reduction  
Safety 
Promotion 

--Only for groups with assessed need. 
Greater benefit from mental health treatment 
than substance abuse.  

How Effective are 

Release Conditions? 

Indiana Pretrial Pilot Project 
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Indiana Pretrial Pilot Project 



Matrices 
  Safety RAI 

Appearance RAI Lower Medium Higher 

Lower 
Recognizance 

Release w/ Court 
Reminder 

Basic 
Supervision 

Basic Supervision 

Medium 
Recognizance 

Release w/ Court 
Reminder 

Basic 
Supervision 

Enhanced Supervision 

Higher 
Basic 

Supervision 
Enhanced 

Supervision 
Detained 

Indiana Pretrial Pilot Project 



Performance Measurement 

High-functioning pretrial systems collect and publish 
pretrial justice performance and outcome measures. 
At the least, these include: 
 
1. Appearance Rate 
2. Safety Rate 
3. Community Placement 
 

Indiana Pretrial Pilot Project 
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Recap 

Element Present Missing Improved 

Dedicated Pretrial Services Program 

Operationalized Mission 

Universal Screening 

Validated Assessment Instrument 

Sequential Review of Release/Diversion Eligibility 

Supervision to Match Risk 

Performance Measurement 

Evidence Based Decision Making Initiative 



Questions 
 



Indiana Pretrial Pilot Project 



…. 

 

 

Indiana Pretrial Pilot Project 

 
Next Steps

 

Indiana Pretrial Release Pilot Project: Work 
Session 
November 23, 2015- 10:00 a.m.- 3:00 p.m. 

Indiana Judicial Center 

Registration Contact: 

Diane Mains- diane.mains@courts.IN.gov 

 

mailto:diane.mains@courts.IN.gov


For More Information…. 
 

Lori Eville  

Correctional Program Specialist 

Community Services Division 

Washington, DC 

202 514-0118 

leville@bop.gov 

 

Spurgeon Kennedy 

Office of Strategic Development 

Pretrial Services Agency for 

the District of Columbia 

Washington, DC 

202 442-1781 

Spurgeon.Kennedy@psa.gov 

 

 

mailto:llemaster@bop.gov
mailto:Spurgeon.Kennedy@psa.gov


For More Information On 

Indiana Pretrial Pilot Project…. 
 

Jennifer Weber      

Staff Attorney 

Indiana Judicial Center 

Indianapolis, IN 

317  232-1313-0118 

Jennifer.weber@courts.in.gov 

Diane Mains 

Staff Attorney 

Indiana Judicial Center 

Indianapolis, IN 

Diane.Mains@courts.in.gov 

 

 

mailto:Jennifer.weber@courts.in.gov


 
 
Spurgeon Kennedy 
Director, Office of Strategic Development 
Pretrial Services Agency for the District of Columbia 
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Foreword  
This monograph presents recommended outcome and performance measures and mission-critical data 
for pretrial service programs. It is hoped that these suggested measures will enable pretrial service agen-
cies to gauge more accurately their programs’ effectiveness in meeting agency and justice system goals. 
The contributors to this monograph believe the recommended elements are definable and measurable 
for most pretrial service programs and are consistent with established national pretrial release standards 
and the mission and goals of individual pretrial programs. The monograph defines each measure and 
critical data element and identifies the data needed to track them. It also includes recommendations for 
programs to develop ambitious but reasonable target measures. Finally, the monograph’s appendix lists 
examples of outcome and performance measures from three nationally representative pretrial service 
programs. 

SUGGESTED OUTCOME MEASURES AND DEFINITIONS 

Appearance Rate: The percentage of supervised defendants who make all scheduled court appearances. 

Safety Rate: The percentage of supervised defendants who are not charged with a new offense during 
the pretrial stage. 

Concurrence Rate: The ratio of defendants whose supervision level or detention status corresponds with 
their assessed risk of pretrial misconduct. 

Success Rate: The percentage of released defendants who (1) are not revoked for technical violations of 
the conditions of their release, (2) appear for all scheduled court appearances, and (3) are not charged 
with a new offense during pretrial supervision. 

Pretrial Detainee Length of Stay: The average length of stay in jail for pretrial detainees who are eligible 
by statute for pretrial release.  

SUGGESTED PERFORMANCE MEASURES AND DEFINITIONS 

Universal Screening: The percentage of defendants eligible for release by statute or local court rule that 
the program assesses for release eligibility. 

Recommendation Rate:  The percentage of time the program follows its risk assessment criteria when 
recommending release or detention. 

Response to Defendant Conduct: The frequency of policy-approved responses to compliance and non-
compliance with court-ordered release conditions. 

Pretrial Intervention Rate: The pretrial agency’s effectiveness at resolving outstanding bench warrants, 
arrest warrants, and capiases.  

The National Institute of Corrections v 



 

  -  SUGGESTED MISSION CRITICAL DATA 

Number of Defendants Released by Release Type and Condition: The number of release types ordered 
during a specified time frame. 

Caseload Ratio: The number of supervised defendants divided by the number of case managers. 

Time From Nonfinancial Release Order to Start of Pretrial Supervision: Time between a court’s order of 
release and the pretrial agency’s assumption of supervision. 

Time on Pretrial Supervision: Time between the pretrial agency’s assumption of supervision and the end 
of program supervision. 

Pretrial Detention Rate: Proportion of pretrial defendants who are detained throughout pretrial case 
processing. 
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Introduction  
Performance Measurement: Assessing progress toward achieving pre-determined goals, including 
information on the efficiency with which resources are transformed into goods and services (outputs), the 
quality of those outputs and outcomes, and the effectiveness of operations in terms of their specific con-
tributions to program objectives. 

—National Performance Review, Serving the American Public: Best Practices 
in Performance Measurement (Washington, D.C.: Executive Office of the President, 1997). 

The National Institute of Corrections’ (NIC) Pretrial Executive Network includes directors of established 
pretrial service programs nationwide. The Network’s mission is to promote pretrial services programming 
as an integral part of state and local criminal justice systems. Its goals are to make pretrial programming 
more prominent in national criminal justice funding, training, and technical assistance; encourage ex-
panded research in the pretrial field; and identify best and promising practices in the pretrial release and 
diversion fields. 

In 2010, the Network identified the need for consistent and meaningful data to track individual pretrial 
services program performance. Current information on pretrial programming is limited and usually does 
not describe individual program outcomes.1 National data specific to pretrial program outcomes and per-
formance would help individual programs measure their effectiveness in achieving their goals and objec-
tives and in meeting the expectations of their justice systems. Consistent with public- and private-sector 
best practices,2 pretrial services program outcome measures, performance measures, and mission-critical 
data would tie into the individual agency’s mission, local justice system needs, state and local bail laws, 
and national pretrial release standards. 

In October 2010, the Network commissioned a working group to develop suggested pretrial release 
outcome and performance measures and mission-critical data. This included identifying performance 
indicators based on the above-mentioned factors and recommending strategies for programs to develop 
ambitious but attainable measure targets. The working group relied on the Network’s accepted definitions 
of outcome and performance measures and mission-critical data. They are presented here as follows: 

Outcome measure: An indicator of an agency’s effectiveness in achieving a stated mission or intended 
purpose. 

Performance measure: A quantitative or qualitative characterization of performance. 

Mission-critical data: Supporting data in areas strategically linked to outcome and performance mea-
sures. These data track progress in areas and on issues that supplement specific measures. 

Scope of Outcome and Performance Measures 
A central issue for the Network is whether certain recommended measures—such as appearance and 
safety rates—are indicators more of overall justice system performance than of the performance of indi-
vidual programs. Appearance rates depend as much on the number of released defendants, their degrees 
of risk, and the number of court appearances (potential failure points) set as on the pretrial program’s risk 
assessment and supervision protocols. Moreover, a pretrial services program’s recommendation for release 
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or detention is not binding. In making pretrial release or detention decisions, courts consider other factors 
(such as strength of the evidence) that are not included in most risk assessment models. None of these 
external factors is fully under a pretrial program’s control. However, the Network believes the measures 
identified are critical measures of pretrial program success and should be considered as individual agency 
indicators. Programs should use target measures to recognize and offset these external factors. 

Supporting Business Practices 
Outcome and performance measures require an organizational structure that supports critical function 
areas, includes adequate resources for risk assessment and risk management, and fosters strong collabor-
ative relationships within the local criminal justice system and the broader community. For the suggested 
measures, the Network recommends the key organizational elements for pretrial services programs identi-
fied by national standards promulgated by the American Bar Association (ABA)3 and the National Associa-
tion of Pretrial Services Agencies (NAPSA).4 These include: 

! Policies and procedures that support the presumption of release under the least restrictive conditions 
needed to address appearance and public safety concerns. 

! Interviews of all detainees eligible for release consideration that are structured to obtain the information 
needed to determine risk of nonappearance and rearrest and to exercise effective supervision. 

! Risk assessment schemes that are based on locally researched content and applied equally and fairly. 

! Recommendations for supervision conditions that match the defendant’s individual risk level and  
specific risks of pretrial misconduct.   

! Monitoring of defendants’ compliance with release conditions and court appearance requirements. 

! Graduated responses to defendants’ compliance and noncompliance. 

! Tracking of new arrests occurring during supervision. 

! Court notification of program condition violations and new arrests. 

! Timely notice to court of infractions and responses. 

! Monitoring of the pretrial detainee population and revisiting release recommendations if defendants 
remain detained or if circumstances change. 
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Outcome Measures  

Appearance Rate 
Appearance rate measures the percentage of 
supervised defendants who make all scheduled 
court appearances. This is the most basic out-
come measure for pretrial service programs. 
Nearly all such programs have as part of their 
mission the goal of maximizing appearance rates 
among released and supervised defendants. 
Program assessment and supervision strategies 
seek to minimize each defendant’s risk of nonap-
pearance. Further, state and local bail statutes 
and provisions encourage court appearance to 
promote the effective administration of justice 
and to bolster public confidence in the judicial 
system. Finally, national standards on pretrial 
release identify minimizing failures to appear as a 
central function for pretrial programs. 

The recommended data for this outcome mea-
sure are cases with a verified pretrial release or 
placement to the pretrial program and the subset 
of this population that have no bench warrants 
or capiases issued for missed scheduled court 
appearances. Depending on its information 
management system, the program may also track 
the appearance rate of various defendant popula-
tions—such as those charged with violent crimes 
or those released conditionally, financially, or on 
personal recognizance—although the primary 
group targeted should be defendants released to 
the agency’s supervision. 

Pretrial programs should count all cases with 
issued bench warrants and capiases under this 
outcome measure, including instances when 
defendants subsequently return to court volun-
tarily and are not revoked. The recommended 
pretrial intervention performance measure allows 
programs to gauge their efforts in resolving war-
rants. As a supporting business practice, pretrial 

services programs may also calculate and keep an 
adjusted appearance rate that considers defen-
dant voluntary returns and warrant surrenders that 
the program brings about.    

Safety Rate 
Safety rate tracks the percentage of supervised 
defendants who are not charged with a new of-
fense during the pretrial stage. A new offense 
is defined here as one with the following 
characteristics: 

! The offense date occurs during the defendant’s 
period of pretrial release.5 

! It includes a prosecutorial decision to charge. 

! It carries the potential of incarceration or com-
munity supervision upon conviction. 

At least 36 states and the federal judicial system 
factor a defendant’s potential threat to the public 
or to specific individuals into the pretrial release 
or detention decision. National pretrial release 
standards also identify public safety as a legiti-
mate pretrial concern for local justice systems. 

The recommended data for this outcome measure 
are the number of defendants with a verified pre-
trial release or placement to the pretrial program 
and the subset of this population with no rearrests 
on a new offense. Depending on the program’s 
information capabilities, the outcome measure 
should include recorded local and national ar-
rests. As a supporting business practice, pretrial 
programs also may track separate safety rates by 
charge type (for example, misdemeanors, felo-
nies, or local ordinance offenses), severity (violent 
crimes, domestic violence offenses, or property 
crimes), or by various defendant populations. 

The National Institute of Corrections 3 



 

  
 

   

 

   

 

 
 

Concurrence Rate 
Concurrence rate is the ratio of defendants whose 
supervision level or detention status corresponds 
to their assessed risk of pretrial misconduct. 
Conditions of supervision recommended and im-
posed do not have to match exactly; however, the 
overall supervision level should be comparable. 
For example, a recommendation for release on 
personal recognizance with no conditions and a 
subsequent conditional supervision release with a 
requirement to report to the pretrial services pro-
gram weekly would not be defined as concurrent. 
This measure counts only defendants eligible by 
statute for pretrial release6 and is presented in the 
following matrix (exhibit 1): 

Exhibit 1. Matrix of Assessment Versus Release  
Level  

ASSESSED RELEASE LEVEL 

LEVEL Low Medium High Detention 

Low X 

Medium X 

High X 

No Release X 

Concurrence rate is an excellent measure of suc-
cess in helping courts apply supervision levels 
that match the defendant’s identified risk level. 
This is a recognized best practice in the criminal 
justice field. (It is assumed that the individual pre-
trial program does not overtly attempt to fit its re-
lease/detention recommendations to a perceived 
court outcome.) The measure also complements 
appearance and safety rates by allowing pretrial 
programs to track subsequent failure by defen-
dants originally recommended for detention. 

The recommended data for this outcome mea-
sure are the number of release and detention 
recommendations and subsequent release and 
detention outcomes. 

Success Rate 
Success rate measures the percentage of released 
defendants who are (1) not revoked for technical 
violations due to condition violations, (2) appear 
for all scheduled court appearances, and (3) are 
not charged with a new offense during pretrial su-
pervision. The measure excludes defendants who 
are detained following a guilty verdict and those 
revoked due to non-pretrial-related holds. 

The recommended data for this outcome mea-
sure are the total number of defendants released 
to the program and the subset of this population 
that experiences no condition violations, failures 
to appear, or rearrests. Depending on the pretrial 
program’s information system, revocations may 
show up as subsequent financial release or deten-
tion orders. 

Pretrial Detainee Length 
of Stay 
Detainee length of stay represents the average 
length of jail stay for pretrial detainees who are 
eligible by statute for pretrial release. This is a 
significant outcome measure for the estimated 
27 percent of pretrial programs that are located 
within corrections departments7 and that have 
missions to help control jail populations, and it 
is a performance measure for other pretrial 
programs. 

The recommended data for this outcome measure 
are admission and release dates for all pretrial-
related jail detentions. Release as defined here is 
the defendant’s full discharge from jail custody. 
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Performance Measures 

Universal Screening 
Universal screening reflects the percentage of 
defendants eligible for release by statute or local 
court rule that a program assesses for release. 
Screening includes any combination of pretrial 
interview, application of a risk assessment instru-
ment, or measurement against other established 
criteria for release recommendation or program 
placement. 

This measure conforms to national standards 
that encourage full screening of release-eligible 
defendants8 and state bail statutes that mandate 
release eligibility for certain defendant groups. 
When measuring screening, jurisdictions should 
go beyond initial arrest and court appearance and 
consider all detainees who become eligible for 
pretrial release consideration at any point before 
trial. (These screens may occur at initial arrest 
or court hearings and be submitted to the court 
once the defendant becomes eligible for release.) 

The recommended data for this performance 
measure are the total number of release-eligible 
defendants and the subset of this population that 
the pretrial program screened. 

Recommendation Rate 
Recommendation rate reflects how frequently the 
pretrial program follows its risk assessment criteria 
when recommending release or detention. There 
are two potential data sources for this perfor-
mance measure: 

1) The pretrial program’s total number of recom-
mendations during a specific time frame and the 
number of these recommendations that conform 
to the release or detention level identified by the 
risk assessment. 

2) The percentage of overrides to the risk assess-
ment scheme. 

Response to Defendant 
Conduct 
Response to defendant conduct measures how 
often case managers respond appropriately (by 
recognized policy and procedure) to compliance 
and noncompliance with court-ordered release 
conditions. This measure conforms to national 
standards for pretrial supervision9 and evidence-
based practices in criminal justice for swift, cer-
tain, and meaningful responses to defendant and 
offender conduct. 

Response to defendant conduct requires pretrial 
programs to have in place clear definitions of 
compliance and noncompliance with conditions 
of supervision and procedures outlining appropri-
ate case manager responses. The recommended 
data for this measure are the number of identified 
technical violations and the percentage of these 
violations with a noted appropriate staff response. 
This includes administrative responses by staff 
and recommendations for judicial action. 

Pretrial Intervention Rate  
The pretrial intervention rate measures the pretrial 
program’s effectiveness at resolving outstanding 
bench warrants, arrest warrants, and capiases. The 
measure tracks the percentage of: 

! Defendants with outstanding warrants who self-
surrender to the pretrial program, court, or law 
enforcement after being advised to do so by 
the pretrial program. 

! Arrests brought about by pretrial program staff 
of supervised defendants with outstanding 
warrants. 

The National Institute of Corrections 5 



 



 

 

 
 

Mission-Critical Data 

Number of Defendants 
Released by Release Type 
and Condition 
The number of defendants released by release 
type and condition tracks the number of defen-
dants released by court-ordered release type, 
for example, personal recognizance, conditional 
supervision, or unsecured bond. For releases to 
the pretrial program, the data also track the fre-
quency of individual release conditions. 

Caseload Ratio 
The caseload ratio is the number of supervised 
defendants divided by the number of case man-
agers. The data include the pretrial program’s 
overall caseload rates and rates for special popu-
lations such as defendants in high-risk supervision 
units, under specialized calendars, or under high-
resource conditions such as electronic monitoring 
and global positioning surveillance. 

Time From Nonfinancial 
Release Order to Start of 
Pretrial Supervision 
Time from nonfinancial release order to start of 
pretrial supervision tracks the time between a 
court’s order of release and the pretrial program’s 
assumption of supervision. Data collected include 
the jail release date for cases involving initial de-
tention or the actual date of the judicial order for 
defendants already in the community, and the first 
contact date with the pretrial program following 
release or the new judicial order. 

The issuance of the judicial order is the most 
accurate indicator of the official start of pretrial 
agency supervision. However, evidence shows 
that too few pretrial programs receive timely 
notification of orders from the court to make this 
a practical indicator of when the agency first ex-
ercises supervision authority over the defendant. 
Therefore, the Network recommends the first 
contact date with the pretrial agency as a more 
realistic data source. 

Time on Pretrial Supervision 
The time on pretrial supervision is measured by 
the length of time between the pretrial program’s 
assumption of supervision authority and the end 
of program supervision. Supervision begins with 
the defendant’s first contact with the pretrial pro-
gram and terminates following case disposition 
or the issuing of new release or detention 
requirements. 

Pretrial Detention Rate 
The pretrial detention rate is the proportion of 
pretrial defendants who are detained throughout 
pretrial case processing. 

The National Institute of Corrections 7 
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Setting Targets  

Performance goal: A target level of an activity 
expressed as a tangible measurable objective, 
against which actual achievement can be 
compared. 

—National Performance Review, Serving 
the American Public: Best Practices in 

Performance Measurement (Washington, 
D.C.: Executive Office of the President, 1997). 

A performance target is a numeric goal for an 
outcome or performance measure; for example, 
an appearance rate of 90 percent for all released 
defendants. It is a specific gauge of performance 
achieved against performance expected. Well-
defined, ambitious, and attainable performance 
targets can help organizations deliver expected 
services and outcomes and identify needed 
programmatic and system strategic changes. 
Conversely, static or unreasonable targets can 
encourage lower expectations, thereby minimiz-
ing the program’s influence as a system partner, 
or burden organizations with objectives that are 
inconsistent with its mission and resources. 

Adopting the SMART 
Method 
Given variances nationwide in defendant popula-
tions, court operations, and justice system practic-
es, the Network believes recommended universal 
targets for each stated measure is impractical. 
Instead, the Network recommends that individual 
programs adopt the SMART (specific, measurable, 
achievable, realistic, and time-bound) method of 
setting effective targets. 

SPECIFIC 

Specific targets are clear and unambiguous. They 
describe exactly what is expected, when, and how 

much. For example, a specific target for universal 
screening would be: “Interview 95 percent of de-
fendants eligible by statute for pretrial release.” 
Because the targets are specific, the pretrial 
program can easily measure progress toward 
meeting them. 

MEASURABLE 

An effective target answers the questions “how 
much” or “how many.” Each target must be a 
set number or percentage that can be measured. 
Further, each target must be based on existing 
and retrievable data. Programs must assess their 
information management capacity to determine a 
target’s feasibility. 

ACHIEVABLE 

Targets must be within the capacity of the orga-
nization to achieve while challenging the organi-
zation to improve its performance. They should 
be neither out of reach nor below an acceptable 
standard. Targets set too high or too low become 
meaningless and eventually worthless as indica-
tors. The organization’s most recent past perfor-
mance (approximately the past 2 years) usually is 
a good indicator of what is feasible—at least as a 
beginning target. 

REALISTIC 

Realistic targets consider an organization’s re-
sources and the areas it actually can influence. 

TIME BOUND 

Effective targets have fixed durations—for exam-
ple, a calendar or fiscal year—that allow time to 
achieve or calculate the outcome or performance 
measure. 

The National Institute of Corrections 9 



 

 

 

 

 

 

 

Other Recommendations for 
Targets 
! When establishing initial targets, set a minimum 

target and a stretch target. The minimum target 
should be one the program believes is the most 
manageable, whereas the stretch target would 
serve as the rate the program would strive to 
accomplish. Programs also can set a minimum 
target for the first year or two of performance 
measurement and a stretch target for future 
years. 

! Consider trends to establish a target baseline. If 
past data exist for performance on a particular 
measurement, examine those data for trends 
that can serve as a baseline for setting targets 
for future performance. 

! Use “SWOT” analysis to gauge the program’s 
internal strengths and weaknesses, as well as 
its external opportunities and threats. Consider 
target rates that can help build on strengths 
and leverage opportunities as well as minimize 
weaknesses and threats. 

! Get feedback from stakeholders; their expecta-
tions can yield insights in setting appropriate 
targets.  

! If available, consider the performance targets of 
comparable pretrial programs. The appendix to 
this monograph includes sample outcome and 
performance measures. 

! Consider current or planned internal or external 
initiatives that may affect established or poten-
tial targets. 

10 Measuring What Matters: Outcome and Performance Measures for the Pretrial Services Field 



 

 

 
 

 

 

 

 

 

 

Notes  

1.  For example, see T. Cohen and T. Kyckelhahn, 
State Court Processing Statistics Data Limita-
tions (Washington, D.C.: U.S. Department of 
Justice, Bureau of Justice Statistics, 2010). 

2.  National Performance Review, Serving the 
American Public: Best Practices in Perfor-
mance Measurement (Washington, D.C.: 
Executive Office of the President, 1997); 
National State Auditors Association, Best Prac-
tices in Performance Measurement: Develop-
ing Performance Measures (Lexington, KY: 
National State Auditors Association, 2004); 
Center for Performance Management, Perfor-
mance Measurement in Practice (Washington, 
D.C.: International City/County Management 
Association, 2007): National Center for Public 
Performance, A Brief Guide for Performance 
Measurement in Local Government (Newark, 
NJ: Rutgers University, 2001). 

3.  American Bar Association, Criminal Justice 
Standards on Pretrial Release: Third Edition 
(Washington, D.C.: American Bar Association, 
2002). 

4.  National Association of Pretrial Services Agen-
cies, Standards on Pretrial Release: Third Edi-
tion (Washington, D.C.: National Association 
of Pretrial Services Agencies, 2004). 

5.  This excludes arrest warrants executed during 
the pretrial period for offenses committed 
before the defendant’s case filing. 

6.  This excludes defendants detained on statu-
tory holds, probation or parole warrants, or 
holds and detainers from other jurisdictions. 

7.  J. Clark and D.A. Henry, Pretrial Services Pro-
gramming at the Start of the 21st Century: A 
Survey of Pretrial Services Programs (Washing-
ton, D.C.: U.S. Department of Justice, Bureau 
of Justice Assistance, 2003). 

8.  NAPSA Standard X-3; ABA Standard 10-4.2 
(A) 

9.  NAPSA Standard 4.3; ABA Standard 10-1.10 
(f) 
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Appendix A: Examples of Pretrial Release 
Program Measures 

Pretrial Services Agency for the District of Columbia 

OUTCOME MEASURES 

! Rearrest rates: overall and for violent and drug crimes, for drug users and nonusers. 

! Failure to appear (FTA) rates overall and by drug users and nonusers. 

! Percentage of defendants remaining on release at the conclusion of their pretrial status without a pend-
ing request for removal or revocation due to noncompliance. 

PERFORMANCE MEASURES 

Risk Assessment 

! Percentage of defendants who are assessed for risk of failure to appear and rearrest. 

! Percentage of defendants for whom the Pretrial Services Agency (PSA) identifies eligibility for appropri-
ate appearance and safety-based detention hearings. 

Supervision 

! Percentage of defendants who are in compliance with release conditions at the end of supervision. 

! Percentage of defendants whose noncompliance is addressed by PSA either through the use of an ad-
ministrative sanction or through recommendation for judicial action. 

Treatment 

! Percentage of referred defendants who are assessed for substance abuse treatment. 

! Percentage of eligible assessed defendants placed in substance abuse treatment programs. 

! Percentage of defendants who have a reduction in drug usage following placement in a sanctions- 
based treatment program.  

! Percentage of defendants connected to educational or employment services following assessment. 

! Percentage of referred defendants who are assessed or screened for mental health treatment. 

! Percentage of service-eligible assessed defendants connected to mental health services. 

The National Institute of Corrections 13 



 

 

  

 

  

 

 

 

  

 

 

 

  

 

 

 

 

 

 

Partnerships 

! Number of agreements established and maintained with organizations and/or programs to provide edu-
cation, employment, or treatment-related services or through which defendants can fulfill community 
service requirements. 

Note: Outcome and performance measure targets are being revised for fiscal years 2011–13. 

Multnomah County (Portland, OR) Pretrial Services 

OUTCOME MEASURES 

! Percentage of interviewed defendants released on their own recognizance who return to court. 

PERFORMANCE MEASURES 

! Number of days from court referral to the Pretrial Services Program (PSP) to PSP’s decision to accept 
supervision (Target = 7 Days). 

! Rate of negative case closures—new arrests or FTA warrants. 

! PSP rate of acceptance or denial of defendant supervision. 

Kentucky Pretrial Services Department 

OUTCOME MEASURES 

! Appearance rate (Target=90%). 

! Public safety rate (Target=90%). 

! Supervision compliance rate (Target=85%). 

PERFORMANCE MEASURES 

! Investigation rate (Target=85%). 

! Verification rate (Target=85%). 

! Release rate by risk level: 

! Low (Target=85%). 

! Moderate (Target=75%). 

! High (Target=50%). 

14 Measuring What Matters: Outcome and Performance Measures for the Pretrial Services Field 
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! Affidavit of indigence completion rate* (Target=95%). 

! 24-hour reviews (Target=100%). 

* The Pretrial Department is mandated by statute to complete affidavits on all defendants that request a 
public defender. 

MISSION CRITICAL DATA 

! Number of pretrial interviews. 

! Pretrial interview rate. 

! Pretrial release rate. 

! Number of defendants who are placed on conditional release. 

! Number of defendants who report to the department. 

! Number of defendants who are drug tested. 

! Risk levels of supervised defendants. 

! Defendant-to-case manager ratio. 

! Savings to individual counties for department services. 

! Number of defendants who receive pretrial diversion. 

! Number of diversion community service hours completed. 

! Amount of restitution paid to victims through diversion placements. 
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Appendix B: National Institute of Corrections 
Pretrial Executive Network 
Penny Stinson, Maricopa Co. Adult Probation 

Tara Boh Klute, Kentucky Pretrial Services 

Greg Johnson, U.S. Pretrial Probation 

Frank McCormick, Los Angeles County Probation 
Department 

Susan Shaffer, District of Columbia Pretrial 
Services Agency 

Cyndi Morton, Alachua County Department of 
Court Services 

Thomas McCaffrey, Allegheny County Pretrial 

Elizabeth Simoni, Maine Pretrial Services 

Sharon Trexler, Montgomery County Department 
of Corrections 

Barbara Hankey, Community Corrections, 
Oakland County 

Mary Pat Maher, Ramsey County Pretrial Services 

Barbara Darbey, Pretrial Services Corporation 

Jerome E. McElroy, New York City Criminal 
Justice Agency 

Daniel Peterca, Cuyahoga County Court of 
Common Pleas 

Wendy Niehaus, Department of Pretrial Services 

Carol Oeller, Harris County Pretrial Services 

Bill Penny, Multnomah County Community 
Corrections 

Sharon Jones, Virginia Beach Pretrial/Community 
Corrections 

Peter Keirs, President, National Association of 
Pretrial Services Agencies 

Tim Murray, Executive Director, Pretrial Justice 
Institute 
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