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section 401 requires State certification
for federally licensed projects within a
State’s borders. A narrow definition of
“waters of the United States’” would
thus actually limit States’ ability to
protect waters within their borders.
Similarly, a narrow definition would
limit the ability of a State to provide
input during the permitting process for
out-of-state section 402 and 404 permits
that may affect its waters. See 33 U.S.C.
1341, 1342(b), 1344(h)(1)(E).

The agencies’ careful balancing of
section 101(a) and 101(b) in this rule is
also informed by and consistent with
the Court’s decision in SWANCC,
wherein the Court stated: ‘““‘Congress
chose to ‘recognize, preserve, and
protect the primary responsibilities and
rights of States . . . to plan the
development and use . . . of land and
water resources. . . .” We thus read the
statute as written to avoid the
significant constitutional and federalism
questions.” 531 U.S. at 174 (citing 33
U.S.C. 1251(b)). Justice Kennedy further
explained in Rapanos: “In SWANCC, by
interpreting the Act to require a
significant nexus with navigable waters,
the Court avoided applications—those
involving waters without a significant
nexus—that appeared likely, as a
category, to raise constitutional
difficulties and federalism concerns.”
547 U.S. at 776. Likewise here, this
rule—by limiting jurisdiction only to
those waters that significantly affect the
integrity of waters where the Federal
interest is indisputable (traditional
navigable waters, the territorial seas,
and interstate waters)—avoids
constitutional and federalism concerns.

Under the Commerce Clause,
Congress can regulate: (1) the channels
of interstate commerce; (2) persons or
things in interstate commerce; and (3)
activities that substantially affect
interstate commerce. United States v.
Lopez, 514 U.S. 549, 558-59 (1995).
Regulation of “waters of the United
States” as interpreted by this rule is a
valid exercise of Congress’s power
under at least the first Lopez category.

It is a well-settled proposition that
Congress’s power to regulate channels of
interstate commerce also includes the
power to adopt “appropriate and
needful control of activities and
agencies which, though intrastate, affect
that commerce.” Rapanos, 547 U.S. at
782-83 (citing Oklahoma ex rel. Phillips
v. Guy F. Atkinson Co., 313 U.S. 508,
525—26 (1941)). Traditional navigable
waters are squarely within Congress’s
power to regulate under its authority
over the channels of interstate
commerce. And “[i]t has long been
settled that Congress has extensive
authority over this Nation’s waters

under the Commerce Clause” as
channels of interstate commerce. See
Kaiser Aetna v. United States, 444 U.S.
164, 173 (1979). Indeed, Congress has
enacted ‘“numerous laws touching
interstate waters.” City of Milwaukee,
406 U.S. at 101. Congress has broad
power to keep the channels of
commerce free from injurious uses. See,
e.g., Pierce Cnty. v. Guillen, 537 U.S.
129, 146—47 (2003); Lopez, 514 U.S. at
558; Perez v. United States, 402 U.S.
146, 150 (1971); Caminetti v. United
States, 242 U.S. 470, 491 (1917); The
Lottery Case (Champion v. Ames), 188
U.S. 321, 346—47 (1903). Thus, courts
have recognized that the power over
traditional navigable waters as channels
of commerce includes “the power to
regulate waters to limit pollution,
prevent obstructions to navigation,
reduce flooding, and control watershed
development.” United States v.
Hubenka, 438 F.3d 1026, 1032 (10th Cir.
2006) (citations omitted). As noted
earlier, Congress directed that the Clean
Water Act “be given the broadest
possible constitutional interpretation,”
S. Conf. Rep. No. 92-1236, 92d Cong.,
2d Sess. 144 (1972), and the “Commerce
Clause [is] broad enough to permit
congressional regulation of activities
causing air or water pollution, or other
environmental hazards that may have
effects in more than one State.” Hodel
v. Va. Surface Mining & Reclamation
Ass’n, 452 U.S. 264, 282 (1981). The
Supreme Court has stated that the term
“navigable” must be given some
meaning in defining “waters of the
United States.” SWANCC, 531 U.S. at
172; Rapanos, 547 U.S. at 779
(Kennedy, J., concurring in the
judgment). The agencies’ construction of
the Clean Water Act does that by
defining “waters of the United States”
to include traditional navigable waters,
the territorial seas, and interstate waters,
and those waters that significantly affect
those waters. But while Congress was
utilizing only one prong of its
Commerce Clause authority, that prong
is nevertheless broad. Indeed, ““there is
no reason to believe Congress has less
power over navigable waters than over
other interstate channels,”” such that
Congress cannot regulate non-navigable
waters in order to protect water quality
in traditional navigable waters. United
States v. Deaton, 332 F.3d 698, 707 (4th
Cir. 2003). This rule and the significant
nexus standard are squarely within the
prong of Commerce Clause authority
that Congress utilized in enacting the
Clean Water Act and within the
authority Congress delegated to the
agencies under the Act. Both the rule
and the standard are based on protecting

traditional navigable waters, the
territorial seas, and interstate waters
from the effects of upstream pollution.
Finally, in considering sections 101(a)
and 101(b) for purposes of interpreting
the scope of “waters of the United
States,” the agencies conclude that it is
important to consider the statutory
history that gave rise to this structure.
Indeed, the agencies recognize that in
passing the Federal Water Pollution
Control Act Amendments of 1972,
Congress was not acting on a blank
slate—it was amending existing law that
had primarily provided for States to
establish water quality standards for a
subset of waters. Water Quality Act of
1965, Public Law 89-234, 79 Stat. 903
(1965). Congress found the previous
statute’s focus on States’ establishment
and administration of water quality
standards insufficient for the task of
upgrading and protecting the quality of
America’s waters because States were
lagging in establishing such standards
and there was “an almost total lack of
enforcement.” S. Rep. 92—414 (1971) at
5. The Clean Water Act was enacted to
address these shortcomings after “two of
the important rivers [in the Sixth]
circuit, the Rouge River in Dearborn,
Michigan, and the Cuyahoga River in
Cleveland, Ohio, reached a point of
pollution by flammable materials in the
last ten years that they repeatedly
caught fire.”” United States. v. Ashland
Oil & Transp. Co., 504 F.2d 1317, 1326
(6th Cir. 1974). With the 1972
amendments, Congress adopted an
entirely new approach to water
pollution control—a prohibition of
discharges of pollutants unless
authorized by the Clean Water Act and
a new, comprehensive, Federal
regulatory scheme grounded in
technology-based effluent standards
applied uniformly across industries of
the same type. “The Committee
recommends the change to effluent
limits as the best available mechanism
to control water pollution. With effluent
limits, the Administrator can require the
best control technology.” S. Rep. 92—414
at 8. Congress also viewed the
prohibition on discharges of pollutants
unless authorized under the Act as
“establish[ing] a direct link between the
Federal government and each industrial
source of discharge into the navigable
waters.” Id. Thus, Congress viewed the
Clean Water Act as a change from
previous laws that centered on States
and State water quality standards to a
system based on a prohibition of
discharges of pollutants to waters unless
permitted in accordance with a Federal
regulatory scheme and technology
standards established by EPA. Tribes
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and States play a vital role in the
implementation and enforcement of the
Clean Water Act, and this rule does not
change that framework. Instead, this
rule reinforces that framework by
establishing limitations that reflect
careful consideration of how best to
identify those waters for which Federal
regulation is necessary to ensure the
protection of the waters at the core of
Congress’s authority and interest and
those for which it is not.

In the context of the scope of “waters
of the United States,” the Court stated
that Congress ‘““intended to repudiate
limits that had been placed on federal
regulation by earlier water pollution
control statutes and to exercise its
powers under the Commerce Clause to
regulate at least some waters that would
not be deemed ‘navigable’ under the
classical understanding of that term.”
Riverside Bayview, 474 U.S. at 133.
More recently, the Supreme Court in
Maui also noted that: “Prior to the Act,
Federal and State Governments
regulated water pollution in large part
by setting water quality standards. The
Act restructures federal regulation by
insisting that a person wishing to
discharge any pollution into navigable
waters first obtain EPA’s permission to
do so.” 140 S. Ct. at 1468 (citations
omitted).

With respect to States’ responsibilities
and rights under section 101(b), Justice
Kennedy in Rapanos cited State amici
briefs that “note[d], among other things,
that the Act protects downstream States
from out-of-state pollution that they
cannot themselves regulate.” 547 U.S. at
777. Indeed, the Supreme Court has
recognized that this is an important
aspect of the Clean Water Act’s passage.
City of Milwaukee involved alleged
discharges of inadequately treated
sewage from Milwaukee, Wisconsin,
sewer systems directly into Lake
Michigan, which also borders Illinois.
The City of Milwaukee Court noted that
prior to passage of the Clean Water Act,
these discharges would have had to be
resolved through litigation, in which the
courts must apply “often vague and
indeterminate nuisance concepts and
maxims of equity jurisprudence.” 451
U.S. at 317. The Clean Water Act,
however, replaced this unpredictable
and inefficient approach with ““a
comprehensive regulatory program
supervised by an expert administrative
agency,” id., including a “uniform
system of interstate water pollution
regulation,” Arkansas v. Oklahoma, 503
U.S. 91, 110 (1992).

An overly narrow definition of
jurisdictional waters would threaten a
return to pre-1972 regime, would
exclude from Federal protection waters

that significantly affect paragraph (a)(1)
waters, and would risk removing from
the statutory scheme instances of
interstate pollution the 1972
amendments were designed in part to
address. Nationwide pollution controls
are critical to protecting water quality in
downstream States because downstream
States have limited ability to control
water pollution sources in upstream
States. See Int’l Paper Co. v. Ouellette,
479 U.S. at 490-91. Several commenters
stated that, under the 2020 NWPR,
certain States were subject to harm from
increased pollution flowing through
interstate waters from upstream States.
In addition, commenters noted that the
water quality in States bordering the
Great Lakes depended on adequate
protection in other Great Lakes States,
some of which removed clean water
regulations following promulgation of
the 2020 NWPR. The consequences of
water pollution discharged in one State
and flowing to another are also
economic in nature. Such pollution also
destroys or diminishes the value of
water to “public water supplies,
propagation of fish and wildlife,
recreational purposes, and agricultural,
industrial, and other purposes”
protected by the Clean Water Act. 33
U.S.C. 1313(c)(2)(A).

Moreover, an overly narrow definition
of “waters of the United States” would
substantially impinge upon States’
responsibilities and rights under section
401 of the Clean Water Act. It is only
through that provision of the Act that
States have the authority to grant, deny,
or waive certification of proposed
Federal licenses or permits that may
discharge into waters of the United
States.

By promulgating a rule interpreting
the Clean Water Act to cover waters that
meet the relatively permanent standard
or the significant nexus standard, the
agencies have appropriately construed
the Act to protect those waters
necessary to protect the integrity of
traditional navigable waters, the
territorial seas, and interstate waters,
while leaving regulatory authority over
all the waters that do not have the
requisite connection to paragraph (a)(1)
waters exclusively to the Tribes and
States. This construction respects the
statutory history that gave rise to the
Clean Water Act and gives effect to the
comprehensive nature of the Act, its
objective, and the many programs and
policies affected by the scope of “waters
of the United States” designed to meet
that objective. This definition also
ensures that States have sole authority
over waters that do not significantly
affect the paragraph (a)(1) waters clearly
protected by the Act.

As discussed elsewhere, this rule
defines “waters of the United States” to
include tributaries, adjacent wetlands,
and paragraph (a)(5) waters that meet
the relatively permanent or significant
nexus standards (see section IV.C of this
preamble). This rule advances the Clean
Water Act’s objective by helping restore
and maintain the chemical, physical,
and biological integrity of traditional
navigable waters, the territorial seas,
and interstate waters—waters of
longstanding and indisputable Federal
interest—by protecting them from
degradation of upstream waters that
significantly affect them. At the same
time, consistent with section 101(b), this
rule recognizes, preserves, and protects
the rights and responsibilities of Tribes
and States by leaving within their
purview all waters that do not
significantly affect the paragraph (a)(1)
waters of paramount Federal interest.
The specific jurisdictional standards in
this rule therefore bear a relationship to
the nature and extent of the Federal and
Tribal and State interests at play. This
line-drawing highlights the agencies’
deliberate and due consideration of
sections 101(a) and 101(b) in developing
this rule.

4. This Rule Is Both Generally Familiar
and Implementable

As described above in section IV.A of
this preamble, the agencies in this rule
are interpreting ‘“‘waters of the United
States” to mean the waters defined by
the familiar 1986 regulations, with
amendments to reflect the agencies’
determination of the statutory limits on
the scope of “‘waters of the United
States” informed by the text of the
relevant provisions of the Clean Water
Act and the statute as a whole, the
scientific record, relevant Supreme
Court precedent, and the agencies’
experience and technical expertise after
more than 45 years of implementing the
longstanding pre-2015 regulations
defining “waters of the United States.”
It also reflects consideration of
extensive public comment.

The agencies have extensive
experience implementing the pre-2015
regulatory regime, as described further
below in this section, and this
experience will assist the agencies in
implementing this rule. The agencies’
approach to implementation of the
relatively permanent and significant
nexus standards is broadly consistent
with the pre-2015 regulatory regime, but
the agencies have clarified and refined
both the regulatory text and the
guidance on how the agencies intend to
implement these standards in order to
promote consistent Clean Water Act
protections for waters. For additional
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clarity, this rule includes a definition of
“significantly affect” for purposes of
applying the significant nexus standard.
See section IV.C of this preamble.

Additionally, the agencies are
codifying the two familiar and
longstanding exclusions from the
definition of “waters of the United
States” for prior converted cropland and
waste treatment systems and adding
exclusions for features that were
generally considered non-jurisdictional
under the pre-2015 regulatory regime
(see section IV.C.7 of this preamble).
The features excluded under this rule
were excluded by regulation or
generally considered non-jurisdictional
in practice under the pre-2015
regulatory regime and each of the
subsequent rules defining “waters of the
United States.”

The agencies have extensive
experience implementing the 1986
regulations. Moreover, the scientific and
technical information available to
inform the significant nexus analysis
and identify waters that meet the
relatively permanent standard has also
markedly improved over time and
become more readily available since the
agencies first started implementing both
standards. See section IV.G of this
preamble. Since the Court’s decision in
Rapanos, the agencies have gained more
than a decade of experience
implementing the 1986 regulations
consistent with the relatively permanent
standard and the significant nexus
standard under three different
presidential Administrations, beginning
with the Rapanos Guidance issued in
2007. The agencies have continued to
implement the 1986 regulations
consistent with the Rapanos Guidance
in response to court decisions.

The agencies repromulgated the 1986
regulations in the 2019 Repeal Rule and
implemented those rules nationwide
until June 22, 2020, when the 2020
NWPR became effective. The agencies
explained that with the 2019 Repeal
Rule, they intended to ““restore the
regulatory text that existed prior to the
2015 Rule” and that the agencies would
“implement the pre-2015 Rule
regulations informed by applicable
agency guidance documents and
consistent with Supreme Court
decisions and longstanding agency
practice.” 84 FR 56626 (October 22,
2019). The agencies concluded that this
approach “will provide greater
regulatory certainty and national
consistency while the agencies consider
public comments on the proposed [2020
NPWR].” Id. at 56660. To further justify
a return to the 1986 framework, the
agencies noted that ““[t]he agencies, their
co-regulators, and the regulated

community are . . . familiar with the
pre-2015 Rule regulatory regime and
have amassed significant experience
operating under those pre-existing
regulations. Agency staff in particular
have developed significant technical
expertise in implementing the 1986
regulations.” Id. The 2019 Repeal Rule
would thus “provide greater certainty
by reinstating nationwide a
longstanding regulatory framework that
is familiar to and well-understood by
the agencies, States, Tribes, local
governments, regulated entities, and the
public.” Id. at 56661. Indeed, in their
comments to the 2019 Repeal Rule
proposal, a number of regulators and
regulated parties alike expressed
support for returning to the pre-2015
regulations, as implemented following
SWANCC and Rapanos, due in part to
their experience and familiarity with
that regime.53

Further, in responding to comments
on the 2019 Repeal Rule proposal
asserting that the agencies should not
return to the pre-2015 regulatory regime
because that regime would reduce
regulatory certainty due to the prior
regime’s reliance on case-specific
significant nexus determinations, the
agencies explained that “[flollowing the
Supreme Court’s decisions in SWANCC
and Rapanos . . . the Corps published
a guidebook to assist district staff in
issuing approved jurisdictional
determinations. In particular, the
guidebook outlines procedures and
documentation used to support
significant nexus determinations. This
guidebook has been and continues to be
publicly available and will continue to
serve as a resource in issuing
jurisdictional determinations under this
final rule.” 64 84 FR 56660 (October 22,
2019). Even after the 2020 NWPR’s June
22, 2020, effective date, the agencies
continued to implement the 2019
Repeal Rule consistent with the
Rapanos Guidance in Colorado until
April 2021 due to litigation barring

63 See, e.g., comments submitted by American
Water Works Association (August 13, 2018) (Docket
ID: EPA-HQ-OW-2017-0203-15559); comments
submitted by North Dakota’s Department of
Agriculture (July 25, 2018) (Docket ID: EPA-HQ-
OW-2017-0203-15541); comments submitted by
the Office of the Governor of Utah (August 9, 2018)
(Docket ID: EPA-HQ-OW-2017-0203-15202)
(“Recodification of the regulations that existed prior
to the 2015 Rule will provide continuity and
certainty for regulated entities, States, the agencies’
staff, and the American public.”).

64 For convenience, EPA decisions on jurisdiction
are referred to as jurisdictional determinations
throughout this document, but such decisions are
not “approved jurisdictional determinations’ as
defined and governed by the Corps’ regulations at
33 CFR 331.2.

implementation of the 2020 NWPR in
that State.

Like the past three presidential
Administrations, courts have also found
that the 1986 regulations, implemented
consistent with the Rapanos standards,
provide an appropriate regulatory
framework to implement the Clean
Water Act. Indeed, in staying the 2015
Clean Water Rule nationwide, the Sixth
Circuit found that returning to the
“familiar, if imperfect, pre-Rule regime”
was the best path forward pending
judicial review of the 2015 Clean Water
Rule. In re EPA & Dep’t of Def. Final
Rule, 803 F.3d 804, 808 (6th Cir. 2015),
vacated, 713 Fed. Appx. 489 (6th Cir.
2018). In doing so, the court recognized
that returning to the status quo meant
returning to the pre-2015 regulatory
regime—not the 1986 regulations. See
id. at 806 (finding that “the status quo
at issue is the pre-[2015 Clean Water
Rule] regime of federal-state
collaboration that has been in place for
several years, following the Supreme
Court’s decision in Rapanos”).
Likewise, in vacating the 2020 NWPR,
the Arizona district court found that
returning to the pre-2015 regulatory
regime would provide for a regime that
“is familiar to the Agencies and
industry alike.” See Pascua Yaqui Tribe
v. EPA, 557 F. Supp. 3d 949, 956 (D.
Ariz. 2021).

The agencies acknowledge that the
need for case-specific analyses will
continue under this rule for certain
jurisdictional determinations,
potentially raising some timeliness and
consistency issues that the agencies’
rules in 2015 and 2020 were designed,
in part, to reduce. The agencies’
experience suggests that the number of
these analyses will be limited.
Historically, only approximately 12% of
resources assessed in approved
jurisdictional determinations using the
Rapanos Guidance required a
significant nexus analysis.6% And those
significant nexus assessments often
resulted in a conclusion that the
resource, either alone or in combination
with similarly situated waters, did not
meet the significant nexus standard.
Moreover, the agencies have provided
more clarity in this rule by: adding
limitations to the scope of the definition
to the rule text; adding a definition of
“significantly affect’”” that identifies the

65]t is the agencies’ expectation that the number
of significant nexus analyses will increase under
this rule due to the assessment of paragraph (a)(5)
waters under the significant nexus standard, but the
agencies do not expect a corresponding increase in
positive jurisdictional determinations. See section
1V.C.6 of this preamble for discussion of the
agencies’ intentions for implementation of
paragraph (a)(5).
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functions and factors to be evaluated as
part of a significant nexus analysis;
adding exclusions to the rule;
restructuring and streamlining the 1986
regulations; and drawing on more than
a decade of post-Rapanos
implementation experience to provide
additional implementation guidance
and resources. These improvements,
taken together, substantially reduce any
inefficiencies that may be presented by
the rule’s case-specific approach.
Finally, as discussed above, the nature
of the Clean Water Act’s requirements in
general can be a fact-based, case-specific
inquiry and is not limited to whether a
water meets the definition of ““waters of
the United States.”” The inquiry is an
important one, for both discharges and
the environment.

This rule is both consistent with the
Clean Water Act’s statutory text and
purposes and its framework is
longstanding and familiar to regulated
parties and regulators alike. Moreover,
all definitions of “waters of the United
States,” including the 2020 NWPR,
require some level of case-specific
analysis. Implementation of this rule
will be aided by improved and
increased scientific and technical
information and tools that both the
agencies and the public can use to
determine whether waters are “waters of
the United States” (see section IV.G of
this preamble). Accordingly, the
agencies have concluded that this rule
is consistent with the Clean Water Act
and that its clarity and familiar
regulatory framework improve its
implementability.

Through the various rulemakings and
court decisions relating to the definition
of “waters of the United States” since
the Rapanos decision in 2006, the
agencies have continued implementing
the 1986 regulations consistent with the
Rapanos standards nationwide or in
numerous States across the country for
various periods of time, learning as they
did so. This experience has allowed the
agencies to further develop expertise in
implementing this regime. The agencies,
most often the Corps, have made
hundreds of thousands of Clean Water
Act approved jurisdictional
determinations since the issuance of the
Rapanos Guidance. Of those, tens of
thousands have required a case-specific
significant nexus determination. The
agencies have made such
determinations in every State in the
country as well as in the U.S. territories.

With field staff located in 38 Corps
District offices and 10 EPA regional
offices, the agencies have over a decade
of nationwide experience in making
decisions regarding jurisdiction under
the pre-2015 regulatory regime

consistent with the relatively permanent
standard and the significant nexus
standard. Significant nexus
determinations have been made
affirmatively for waters ranging from an
ephemeral stream that flows directly
into a traditional navigable water used
extensively for recreational boating and
fishing, to wetlands adjacent to a
perennial tributary and separated by a
levee, to a non-relatively permanent
stream that provides flow to a drinking
water source, to a group of floodplain
wetlands that provide important
protection from floodwaters to
downstream communities alongside the
traditional navigable water, to
headwater mountain streams that
provide high quality water that supplies
baseflow and reduces the harmful
concentrations of pollutants in the main
part of the river below. The agencies
have also made many findings of no
jurisdiction under the 1986 regulations
when they concluded the waters in
question did not meet either the
relatively permanent standard or the
significant nexus standard as
implemented by the Rapanos Guidance.
Through this experience, the agencies
developed wide-ranging technical
expertise in assessing the hydrologic
flowpaths along which water and
materials are transported and
transformed and that determine the
degree of chemical, physical, or
biological connectivity and effects to
paragraph (a)(1) waters. The agencies
have also become deeply familiar with
the variations in climate, geology, and
terrain within and among watersheds
that affect the functions (such as the
transformation or filtering of pollutants)
performed by streams, open waters, and
wetlands for paragraph (a)(1) waters.
The agencies utilize many tools and
many sources of information to help
support decisions on jurisdiction,
including U.S. Geological Survey
(USGS) and State and local topographic
maps, aerial photography, satellite
imagery, gage data, soil surveys,
National Wetlands Inventory maps,
floodplain maps, watershed studies,
modeling tools, scientific literature and
references, and field work. As discussed
further in section IV.G of this preamble,
these tools have undergone important
technological advances and have
become increasingly available since the
Rapanos decision. For example, USGS,
State, and local stream maps and
datasets, aerial photography, gage data,
watershed assessments, monitoring
data, and field observations are often
used to help assess the flow
contributions of tributaries, including
intermittent and ephemeral streams, to
downstream traditional navigable

waters, the territorial seas, or interstate
waters. Similarly, floodplain and
topographic maps from Federal, State,
and local agencies, modeling tools, and
field observations can be used to assess
how wetlands are storing floodwaters
that might otherwise affect the integrity
of paragraph (a)(1) waters. Further, the
agencies utilize the large body of
scientific literature regarding the
functions of tributaries, including
tributaries with ephemeral, intermittent,
and perennial flow, and of wetlands and
open waters to inform their significant
nexus analyses. In addition, the
agencies have experience and expertise
from decades of making decisions on
jurisdiction that considered hydrology,
ordinary high water mark (OHWM) and
its associated indicators (see section
IV.C.8.d of this preamble), biota, and
other technical factors in implementing
Clean Water Act programs. The
agencies’ immersion in the science,
along with the practical expertise
developed over more than a decade of
case-specific determinations across the
country, have helped the agencies
determine which waters have a
significant nexus and where to draw
boundaries demarking the “waters of
the United States.”

Regulated entities and other
interested parties also have substantial
experience with the 1986 regulations
and the two Rapanos standards. As the
agencies have developed their expertise
in implementing this regime, so have
State and Tribal co-regulators and
regulated entities, as well as interested
citizens who may play an important role
in the Act’s permitting process.
Individuals uncertain about the status of
waters on their property may obtain a
jurisdictional determination from the
Corps. The Corps does not charge a fee
for this service. See 33 CFR 325.1;
Regulatory Guidance Letter 16-01
(2016).

Due in part to the familiarity of this
regime, this rule will not undermine
serious reliance interests in an
alternative regime, including the 2020
NWPR, which the agencies have not
implemented for over a year following
the Arizona district court’s August 30,
2021 vacatur order. The Supreme Court
has held that agencies’ changes in
position do not require any reasons
“more substantial than those required to
adopt a policy in the first instance.”
FCCv. Fox Television Stations, Inc., 556
U.S. 502, 514 (2009). The Court
acknowledged that if an agency’s “prior
policy has engendered serious reliance
interests,” id. at 515, those interests
cannot be ignored. However, the Court
emphasized that even in the case of
“serious reliance interests,” “further
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justification” beyond a “‘reasoned
explanation . . . for disregarding facts
and circumstances that underlay or
were engendered by the prior policy” is
not needed. Id. at 515—16. This rule
does not implicate serious reliance
interests because, first, the agencies are
codifying a rule similar to the definition
currently being implemented
nationwide. As discussed in section V.A
of this preamble, this rule will establish
a regime that is generally comparable to
current practice, and this rule is
expected to generate de minimis costs
and benefits as compared to the pre-
2015 regulatory regime that the agencies
are currently implementing. Second,
members of the public, Tribes, and
States have been aware that the agencies
might reconsider the 2020 NWPR since
January 2021 and have had many
opportunities to share their views with
the agencies. President Biden indicated
on his first day in office, following the
issuance of Executive Order 13990, that
this administration would be reviewing
the 2020 NWPR and deciding whether
to revise or replace the rule. See section
II1.B.5 of this preamble. On June 9, 2021,
the agencies announced their intention
to revise or replace the rule. The
agencies subsequently embarked on an
extensive stakeholder outreach process,
including public meetings and
federalism and Tribal consultations. See
section III.C of this preamble. The
agencies received over 32,000
recommendation letters from the public
during pre-proposal outreach and over
114,000 comments on the proposed rule
during the public comment period. The
agencies also held a public hearing and
multiple listening sessions with Tribal,
State, and local governments during the
public comment period to listen to
feedback on the proposed rule from co-
regulators and a variety of stakeholders.
Third, the 2020 NWPR was only in
effect for approximately 14 months
before it was vacated by the Arizona
district court on August 30, 2021. See
Pascua Yaqui Tribe v. EPA, 557 F.
Supp. 3d 949 (D. Ariz. 2021). Less than
a month later, another district court
issued an order vacating the 2020
NWPR on September 27, 2021. Navajo
Nation v. Regan, 563 F. Supp. 3d 1164
(D.N.M. 2021). And several other
district courts remanded the 2020
NWPR without vacatur or without
addressing vacatur in six additional
cases, starting in July 2021.66 Following

66 Order, Pueblo of Laguna v. Regan, No. 1:21-cv—
00277, ECF No. 40 (D.N.M. Sept. 21, 2021)
(declining to reach issue of vacatur in light of the
Pascua decision); Order, California v. Wheeler, No.
3:20-cv-03005, ECF No. 271 (N.D. Cal. Sept. 16,
2021) (same); Order, Waterkeeper All., Inc. v.
Regan, No. 3:18-cv-03521, ECF No. 125 (N.D. Cal.

the vacatur orders, the agencies clarified
that the Corps will no longer rely on
approved jurisdictional determinations
issued under the 2020 NWPR in making
new permit decisions—although so-
called “stand-alone” approved
jurisdictional determinations (i.e., those
that are not associated with a permit
action) will not be reopened prior to
their expiration date unless one of the
criteria for revision is met or if the
recipient requests that the Corps
provide a new approved jurisdictional
determination. See section IV.F of this
preamble for further discussion of the
status of approved jurisdictional
determinations issued under prior rules.

Interested parties have thus had over
a year to adapt to operating under the
pre-2015 regulatory regime in the
absence of the 2020 NWPR, including
ample notice of the implications of the
2020 NWPR’s vacatur on the validity of
approved jurisdictional determinations
issued thereunder. Moreover, as
discussed in this section, members of
the public are familiar with this rule’s
regulatory framework thereby
minimizing the potential disruption of a
change. Finally, even if serious reliance
interests were at issue, which they are
not, this rule provides a thorough and
reasoned explanation for the changed
definition of “waters of the United
States.”

5. Public Comments Received and
Agency Responses

The agencies received numerous
comments on the basis for the proposed
rule, including comments about the
proposal’s consistency with the statute
and Supreme Court decisions and about
the proposal’s approach to various
categories of waters. The agencies have
fully considered these timely comments
and made changes to the rule to reflect
the comments, as discussed below. This
section contains summaries of these
comments and the agencies’ general
responses; a more comprehensive
response to these comments is in the
response to comments document
available in the docket for this rule at
Docket ID No. EPA-HQ-OW-2021—
0602.

Sept. 16, 2021) (same); Order, Conservation L.
Found. v. EPA, No. 1:20-cv-10820, ECF No. 122 (D.
Mass. Sept. 1, 2021) (same); Order, S.C. Coastal
Conservation League v. Regan, No. 2:20-cv—01687,
ECF No. 147 (D.S.C. July 15, 2021) (remanding
without vacating); Order, Murray v. Wheeler, No.
1:19-cv—01498, ECF No. 46 (N.D.N.Y. Sept. 7, 2021)
(same).

a. Comments Regarding Consistency of
the Proposed Rule With the Text of the
Clean Water Act

Many commenters stated that the
proposed rule is consistent with the
Clean Water Act’s objective in section
101(a) to restore and maintain the
chemical, physical, and biological
integrity of the nation’s waters and
provided multiple reasons to support
that view, including the statutory text,
legislative history, and science. Some
commenters further asserted that the
statute requires the agencies to regulate
waters in addition to traditional
navigable waters, the territorial seas,
and interstate waters.

The agencies agree that the definition
of “waters of the United States” must be
designed to advance the objective of the
Clean Water Act. For the reasons
discussed in section IV.A.2 and IV.A.3
of this preamble, the agencies also
interpret the Act based on factors other
than the science and connectivity of
waters, including the text of the statute
as a whole and relevant Supreme Court
decisions. Further, while the definition
of “waters of the United States” is
designed to advance the objective of
restoring and maintaining the chemical,
physical, and biological integrity of
traditional navigable waters, the
territorial seas, and interstate waters—
i.e., the paragraph (a)(1) waters—this
rule covers additional waters that must
be protected to safeguard paragraph
(a)(1) waters. All “waters of the United
States” receive the full protections of
the Clean Water Act.

Commenters expressed various views
on the import of the word ‘“‘navigable”
in the statutory term “navigable
waters.”” Some commenters asserted that
the proposed rule did not give enough
effect to the word ““navigable,” while
others suggested that the agencies’
jurisdiction over ‘“waters of the United
States” is limited to traditional
navigable waters. Further, some
commenters stated that Congress
intended to exercise only its traditional
commerce power over navigation rather
than the full extent of its authority
under the Commerce Clause. In contrast,
other commenters asserted that
legislative history demonstrates
Congress’s intent to assert broad
jurisdiction under the Clean Water Act
beyond navigable-in-fact waters.

The agencies agree that while the
Clean Water Act applies to “‘navigable
waters,” Congress also broadly defined
that term to include ““the waters of the
United States.” 33 U.S.C. 1362(7). The
breadth of that definition reflects a
deliberate choice. The relevant House
bill would have defined ‘‘navigable
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waters” as the “navigable waters of the
United States, including the territorial
seas.” H.R. Rep. No. 92-911, 92d Cong.,
2d Sess. 356 (1972). But in conference
the word “navigable” was deleted from
that definition, and the conference
report urged that the term “‘be given the
broadest possible constitutional
interpretation.” S. Conf. Rep. No. 92—
1236, 92d Cong., 2d Sess. 144 (1972).
Additionally, the agencies disagree that
Clean Water Act jurisdiction is limited
to traditional navigable waters, as this
interpretation would render the Clean
Water Act narrower than the Rivers and
Harbors Act of 1899. Limiting Clean
Water Act jurisdiction to traditional
navigable waters is also contrary to the
views of all nine Supreme Court Justices
in Rapanos and would undo Congress’s
considered and deliberate choice to
expand Clean Water Act jurisdiction
beyond traditional navigable waters
because it found the prior statutes
limited to those waters insufficient.
Indeed, the Rapanos plurality
recognized that a wetland may be
treated as a covered water if it has a
continuous surface connection to a
“relatively permanent” tributary that
“connect[s] to” traditional navigable
waters, without any further inquiry into
the tributary’s navigability or status as a
link in a channel of commerce. 547 U.S.
at 742. The plurality further observed
that the 1977 Clean Water Act’s
authorization for States to administer
the section 404 program for ‘“‘navigable
waters . . . other than” those used or
suitable for use ‘“to transport interstate
or foreign commerce,” id. at 731
(quoting 33 U.S.C. 1344(g)(1)), “shows
that the Act’s term ‘navigable waters’
includes something more than
traditional navigable waters.” Id. (citing
SWANCC, 531 U.S. at 167; Riverside
Bayview, 474 U.S. at 133). And neither
Justice Kennedy nor the dissenting
Justices in Rapanos endorsed such a
jurisdictional limitation. See id. at 782—
83 (Kennedy, J., concurring in the
judgment); id. at 807—08 (Stevens, J.,
dissenting).

The agencies are mindful of the
Supreme Court’s decision in SWANCC
regarding the specific Commerce Clause
authority Congress exercised in enacting
the Clean Water Act. The SWANCC
Court observed that Congress signified
its intent to exercise its commerce
power over navigation with the
statement in the Conference Report for
the Clean Water Act that the conferees
“intend that the term ‘navigable waters’
be given the broadest possible
constitutional interpretation.” 531 U.S.
at 168 n.3 (citing S. Conf. Rep. No. 92—
1236, at 144 (1972)). This rule ensures

that waters that either alone or in
combination significantly affect the
integrity of traditional navigable waters,
the territorial seas, or interstate waters
are protected under the Clean Water
Act, and the Supreme Court has long
held that authority over traditional
navigable waters is not limited to either
protection of navigation or authority
over only the traditional navigable
water. Rather, the Court has found that
“the authority of the United States is the
regulation of commerce on its waters

. . . [fllood protection, watershed
development, [and] recovery of the cost
of improvements through utilization of
power are likewise parts of commerce
control.”” United States v. Appalachian
Elec. Power Co., 311 U.S. 377, 426
(1940); see also Oklahoma ex rel.
Phillips v. Guy F. Atkinson Co., 313 U.S.
508, 525-26 (1941) (“[Jlust as control
over the non-navigable parts of a river
may be essential or desirable in the
interests of the navigable portions, so
may the key to flood control on a
navigable stream be found in whole or
in part in flood control on its
tributaries. . . . [T]he exercise of the
granted power of Congress to regulate
interstate commerce may be aided by
appropriate and needful control of
activities and agencies which, though
intrastate, affect that commerce.”
(citations omitted)). The significant
nexus standard included in this final
rule ensures that the definition of
“waters of the United States” remains
well within the bounds of the
Commerce Clause, consistent with the
text of the statute and the intent of
Congress, and informed by the decision
in SWANCC.

Some commenters suggested that the
agencies cannot rely on the Clean Water
Act’s statutory objective or on science to
expand Federal jurisdiction beyond the
authority granted to the agencies by
Congress. However, this final rule does
not establish jurisdiction beyond the
scope of the Clean Water Act. Indeed, as
discussed in section IV.A of this
preamble, the agencies conclude that
the objective of the Clean Water Act
must be considered in defining “‘waters
of the United States” and that
consideration of the objective of the Act
for purposes of a rule defining “waters
of the United States” must include
substantive consideration of the effects
of a revised definition on the integrity
of the nation’s waters. And since the
objective of the Clean Water Act is to
protect the water quality of the nation’s
waters, this rule must be informed by
science relevant to water quality, as
discussed in section IV.A.2.a of this
preamble. At the same time, the

agencies do not interpret the objective of
the Clean Water Act to be the only factor
relevant to determining the scope of the
Act; rather, the limitations established
in this rule are based on the agencies’
consideration of the text of the relevant
provisions of the Clean Water Act and
the statute as a whole, the scientific
record, relevant Supreme Court case
law, and the agencies’ experience and
technical expertise after more than 45
years of implementing the longstanding
pre-2015 regulations defining “waters of
the United States.” The agencies thus
have established a definition of “waters
of the United States” within the
authority granted to the agencies by
Congress.

Commenters also expressed various
views about the import of Clean Water
Act section 101(b). Some commenters
asserted that the agencies must read
sections 101(a) and 101(b) of the Clean
Water Act together in a manner that
recognizes States’ traditional authority
over their water resources and
contended that the agencies did not
adequately consider section 101(b) in
developing the proposed rule. In
contrast, other commenters asserted that
section 101(b) is not intended to serve
as a limit on Federal jurisdiction, and
some of these commenters further
suggested that the agencies improperly
relied on section 101(b) to limit the
scope of “‘waters of the United States”
in the proposed rule. As discussed in
section IV.A of this preamble and
section V.A of the preamble to the
proposed rule, the agencies have
carefully, and appropriately, balanced
consideration of sections 101(a) and
101(b) in deciding in the rulemaking
which waters are subject to Clean Water
Act jurisdiction.

Additionally, multiple commenters
asserted that a water that is not subject
to Federal jurisdiction does not
necessarily lack environmental
protections because such waters may be
subject to Tribal, State, or local
regulations. Relatedly, some
commenters suggested that improving
and maintaining water quality is best
achieved through partnerships and that
the agencies should work with State and
local governments in developing a
definition of “waters of the United
States.” The agencies recognize that
waters that are not jurisdictional under
the Clean Water Act do not necessarily
lack environmental protections under
potential Tribal, State, or local laws.
However, Congress enacted the Clean
Water Act precisely because of the
failures of a statutory scheme that relied
primarily on State water quality
standards. In 1948, Congress enacted the
Federal Water Pollution Control Act, ch.



